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The International Criminal Court
‘Outlaws’ Aggression
BY JEREMY RABKIN
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National Collector’s
Mint announces a special
limited release of 3,244
Morgan Silver Dollars 89-
132 years old at $19.90
each.  Several prominent
national dealers charge
from $10 to $30 MORE for
a comparable Morgan
Si l ve r  D o l l a r. These
Morgans are among the last
surviving originals still in
existence, and each coin is 

guaranteed to 
be in mostly Brilliant
Uncirculated to Fine
condition.  Due to volatile
f l u c t u a t i o n s  i n  t h e
precious metals market,
price can be guaranteed 
@ $19.90 each for one
week only!

MARKET CONDITIONS
The last time silver hit

$50 an ounce, China was 
a poor, underdeveloped

nation. Now, the Chinese
are rich and using three
times as much silver! Will
this drive the price of silver
back to $50 or even higher?
One thing is certain –
increased demand and
reduced supply have seen
silver prices rise to over $20
per ounce – that’s triple in
the last five years, and a
40% increase in the last
year alone! As a result,
demand for silver coins
rose an astounding 63%,
but you can get these Mor-
gans for the same price we
charged five years ago, just
$19.90 each! 

INVESTMENT
Increasing prices of

precious metals make
every Morgan Silver Dollar
m o re  v a l u a b l e.   B u t

acquiring your own private 
cache of Morgan Silver
Dollars is a long term
investment in so much
more... in history... in
American heritage... in the
splendid rendering of Miss
Liberty’s profile by designer
George T. Morgan, whose
“M” mark on every Morgan

Silver Dollar identifies his
masterwork.  And, of
course, Morgan Silver
Dollars have not been
minted for 89 years and are
no longer in circulation.

Orders will be filled on a
first-come, first-served
basis and a limit of 100
coins per customer will be
strictly adhered to.  Timely
mail orders will be
accepted if directed to:
National Collector’s Mint,
Dept. 6372, 8 Slater St.,

Port Chester, NY 10573.
THIS OFFER MAY BE
WITHDRAWN AT ANY
T I M E  W I T H O U T
N OT I C E  AT  T H E
SOLE DISCRETION
OF NCM.

You may order one
Morgan for $19.90 plus

$4 s, h & ins., 3 for $66.70
ppd., 5 for $109 ppd., 10 for
$212 ppd., 20 for $417 ppd.,
50 for $1025 ppd., 100 for
$2025 ppd.  30-Day Money
Back Guarantee.  

National Collector’s Mint,
Inc. is an independent,
private corporation not
affiliated with, endorsed, or
licensed by the U.S. govern-
ment or the U.S. Mint.  

Offer not valid in CT and MT.

CALL TOLL-FREE 1-800-799-MINT ASK FOR EXT. 6372
www.ncmint.com/6372

Direct from Locked Vaults to U.S. Citizens!
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A MESSAGE FROM THE
37TH TREASURER OF THE UNITED STATES

Hello, I’m Angela Marie Buchanan.  You might
know me as Bay Buchanan.  I was appointed by
Ronald Reagan to be the 37th Treasurer of the

United States…  maybe you’ve seen my signature on some of the
bills in your wallet.  So, you can understand why our nation’s
coins are vitally important to me.  That’s why I’m so pleased to
be able to announce this release of Morgan Silver Dollars by
National Collector’s Mint.

Of all the coins ever struck by the U.S. Gov’t, none have so cap-
tured our imaginations the way Morgans have.  Perhaps it’s
because Morgan Silver Dollars are so much a part of our heritage
– that striking image of Lady Liberty has been with us since 1878,
a time when America was only 38 states big, and much of our
country was raw frontier.  Morgan gleaming silver dollars saw us
through two World Wars.  They fueled periods of wealth and
helped us survive the struggle of the Great Depression.  Of
course, they  gained even more notoriety in the  casinos of the Old
West and then again, in the casinos of the new Las Vegas. Most of
all, they are a constant symbol of America.

So, I invite you to sample some of these magnificent Morgan 
Silver Dollars.  Enjoy them.  Protect them.  Celebrate them.
What better way to hold your history, our history,
America’s history in the palm of your hand! 

Sincerely,

Angela Marie (Bay) Buchanan
37th Treasurer of the United States of America
Co-Director, NCM Board of Advisors

! ! ! ! ! ! ! ! ! ! ! ! !

© 2010 NCM, Inc.  AB-B89



Get your REFUDIATE
bumper stickers and  T-shirts 
now at The Weekly Standard’s 

online store!
Just visit

weeklystandardstore.com
OR CALL 866-869-6389!

JOIN THE
REFUDIATION!

JOIN THE
REFUDIATION!

NOW ATOUR ONLINESTORE!

As Bill Kristol wrote, “To save the 
country from the ravages of 
contemporary liberalism, we have 
to refute liberal arguments and see 
liberal politicians repudiated at the 
polls. So the conservative 
agenda is, in a word, 
refudiation.”

Sarah Palin hybridized “refute” and “repudiate” in July—
and distilled today’s conservative agenda to one word.



1. Meaning—A Question and
a Commitment 

2. Hero and Saint—Mapping the
Cultural Genome 

3. The Heroic Age—The Greek Worldview 
4. Heroism and the Tragic View of Life 
5. Plato—Politics, Justice, and Philosophy 
6. Plato’s Republic—The Hero’s Reward 
7. The Heroic Ideal in Late Stoicism 
8. “In the Beginning”— 

The Hebrew Worldview 
9. Father Abraham, the First Saint 
10. Saintly Types in the Hebrew Bible 
11. Jesus as Saintly Innovator— 

Forgiving Love 
12. Hero or Saint? Saul of Tarsus 
13. Hero or Saint? Augustine of Hippo 
14. Mohammed—The Prophet as

Saintly Innovator 
15. Saint Francis and Dante— 

Saintly Troubadours 
16. The Agony and Ecstasy of

Michelangelo
17. Enlightenment Patterns of

Cultural Mutation 
18. Mt. Moriah Revisited— 

Saintly Transgression 

19. A History of Suspicion— 
Marx, Darwin, Freud 

20. Nietzsche—The Return of the
Tragic Hero 

21. Dostoevsky—The Return of the Saint 
22. A Century of Trauma 
23. The Quantum Leap 
24. Existentialism—Sartre and de Beauvoir 
25. Camus and the Absurd Hero 
26. Flannery O’Connor and the  

Mystery of Grace 
27. The Holocaust and the Crisis of  

Forgiveness 
28. Faulkner and Beckett— 

Images of the Forlorn 
29. Viktor Frankl—Freedom’s Search  

for Meaning 
30. Simone Weil—Imagining the  

Secular Saint 
31. Simone Weil—A New Augustine? 
32. Identifying the Secular Saint 
33. The Secular Saint at the Movies 
34. Ernest Becker—The Denial of Death 
35. Terror and Hope in a Planetary Age 
36. The Secular Saint— 

Learning to Walk Upright 

Philosophy, Religion, and the Meaning of Life

1-800-TEACH-12
www.TEACH12.com/8wks

What Do Philosophy and Religion Reveal about Your Life?

What is the meaning of life? Anyone who has pondered 
this fundamental question has an exciting experience in 
store with the 36 inspiring lectures of Philosophy, Reli-
gion, and the Meaning of Life.

In this revealing inquiry into the greatest human concern, 
award-winning Professor of Philosophy Francis J. Am-
brosio charts how this question has been pursued through 
the ages. His riveting lectures lead you through the history 
and evolution of two fascinating traditions that address 
the meaning of life: Greek-derived Humanism and the 
Judeo-Christian/Islamic tradition. An engaging intellec-
tual adventure, this course speaks deeply to an inspiring 
dimension in living.

This course is one of The Great Courses®, a noncredit recorded 
college lecture series from The Teaching Company®.
Award-winning professors of a wide array of subjects 
in the sciences and the liberal arts have made more than 
300 college-level courses that are available now on our 
website.

Taught by Professor Francis J. Ambrosio, Georgetown University

Lecture Titles

Order Today! 
Offer expires Thursday, September 2, 2010 
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ACT NOW!
Philosophy, Religion, and the Meaning of Life
Course No. 4610
36 lectures (30 minutes/lecture)

Priority Code: 46851

DVDs $374.95 NOW $99.95
+ $15 Shipping, Processing, and Lifetime Satisfaction Guarantee

Audio CDs $269.95 NOW $69.95
+ $10 Shipping, Processing, and Lifetime Satisfaction Guarantee
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When liberals get in trouble, it’s 
never their fault. Two fresh 

examples: President Obama and 
the Senate. Obama’s poll numbers 
have dipped at a record pace. He’s 
now under water, his performance 
as president more disapproved than 
approved. But wait! Obama isn’t to 
blame. Todd Purdum explains in Van-
ity Fair that Washington is “broken.” 
The presidency is under too much 
pressure. “The modern 
presidency .  .  . has be-
come a job of such gar-
gantuan size, speed, and 
complexity as to be all but 
unrecognizable to most of 
the previous chief execu-
tives,” Purdum writes.

And try as the White 
House might, it can’t 
tamp down even a minor 
story by ignoring it. “The 
story will get blown up anyway,” an 
Obama aide tells Purdum, “and you 
simply have to respond.” And there’s 
not enough time in the day for the 
president .  .  . Well, you’ve heard all 
this before. It’s the too-big-for-one-
person excuse fi rst trotted out de-
cades ago to minimize the stumbling 
and bumbling of Jimmy Carter. It 

didn’t boost Carter’s approval rating, 
nor is it likely to jack up Obama’s. 
But come to think of it, that excuse 
has the ring of truth. The presidency 
was a job too big for Carter—and it 
may be for Obama as well.

Then there’s the Senate, where 
Democrats have a whopping major-
ity, 59-41. Guess what? It’s broken 
too, plus “sclerotic, wasteful, unhap-
py.” But not because Majority Lead-

er Harry Reid or other 
Democrats have erred, ac-
cording to George Packer 
in the New Yorker. Repub-
licans, led by Minority 
Leader Mitch McConnell, 
are the source of the bro-
kenness. “Under McCon-
nell, Republicans have 
consistently consumed 
as much of the Senate’s 
calendar as possible with 

legislative maneuvering,” he writes. 
“The strategy is not to extend delib-
eration of the Senate’s agenda but to 
prevent it.”

But the Senate doesn’t have an 
agenda. There’s only a very liberal 
Democratic agenda. Packer laments it 
took 18 months for the Senate to pass 
health care and fi nancial regulation 

Excuses, Excuses

THE SCRAPBOOK

measures and “nearly destroyed the 
body.” He fails to mention a major-
ity of Americans vigorously opposed 
the health care bill (nearly 60 percent 
favor repeal). Nor does he note, even 
in passing, that Democrats rejected 
meaningful compromise with Repub-
licans on both health care and fi nan-
cial regulation. That’s why Republi-
cans fi libustered both bills: to force 
Democrats to compromise.

The bipartisanship promised by 
Obama? It was a no-show. “One of the 
mysteries of the Senate is how Mitch 
McConnell has been able to keep his 
members in line,” Packer writes. But 
that’s no mystery at all. The reason is 
heavy-handed Democratic partisan-
ship. He also writes, “Climate change 
joined immigration, job creation, 
food safety, pilot training, veterans’ 
care, campaign fi nance, transporta-
tion security, labor law, mine safety, 
wildfi re management, and scores of 
executive and judicial appointments 
on the list of matters that the world’s 
greatest deliberative body is incapable 
of addressing.”

How could this happen? Simple. 
The public is in revolt against Obama, 
Democrats, and liberal legislation. 
Since Packer is oblivious to this, he 
casts no blame on Obama or Demo-
crats. Perish the thought. !

What’s the Matter
With Thomas Frank
THE SCRAPBOOK was perusing the 

Wall Street Journal the other 
morning and somewhere in the mid-
dle of the Opinion page noticed this 
sentence: “This is my last weekly col-
umn for the Wall Street Journal .  .  .” 
We were hooked. 

 Of course, a columnist can only 
write one essay with such an arresting 
opener, so that may well be the last 
thing THE SCRAPBOOK ever reads by its 
author, Thomas Frank. Recruited in 
2008 as a successor to Al Hunt, Frank 

The placement of 
this ad in the Washington

 Post seems a bit dubious.
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was presumably hired to offer routine 
contrast to the Journal’s (generally) 
conservative editorial pages. It was, 
by any measure, a bold choice: Frank 
had gained some renown with the 
publication of What’s the Matter With 
Kansas (2004), in which he lamented 
the fact that the working-class vot-
ers of his native state, by supporting 
Republican candidates, voted (in his 
view) against their own interests. It 
was a provocative thesis, supported 
with the apparatus of a doctorate from 
the University of Chicago, but tinc-
tured (in THE SCRAPBOOK’s opinion) 
with an ill-disguised contempt for the 
electors of Kansas, and a full-throated 
hostility to conservatism, as a guid-
ing principle, and to conservatives as 
human beings. The title of his next 
book, The Wrecking Crew: How Con-
servatives Rule (2008), neatly summa-
rized his thesis.  

Conservatives are often accused 
of intolerance, but it has been THE 
SCRAPBOOK’s experience, especially re-
cently, that the left is the real province 
of incivility on the battleground of 
ideas. Unfortunately, Thomas Frank, 
in the pages of the Journal, soon be-
came Exhibit A. Not content with 
a refl exive partisanship and pidgin 
Marxism, Frank challenged conser-
vative ideas by consistently deriding 
them, without elaboration, and speak-
ing scornfully—sometimes in sur-
prisingly ugly terms—of people who 
identify themselves as conservatives. 
This is the sort of behavior that might 
be expected if Frank had been hold-
ing forth at a dinner party or preach-
ing to the choir in the pages of, say, 
the Nation. Readers of the Wall Street 
Journal, who might be interested in 
hearing what the other side thinks, or 
would appreciate a trenchant critique 
of this or that doctrine, soon learned 
that there was nothing to be learned 
from reading Thomas Frank.

Indeed, THE SCRAPBOOK is remind-
ed of this trend by the recent behavior 
of Paul Krugman, the Princeton eco-
nomics professor and Nobel laureate 
who writes a column in the New York 
Times. Krugman decided last week to 
evaluate Republican representative 
Paul Ryan’s comprehensive plan to 

overhaul federal spending and reduce 
taxes. And how did he do so? By ig-
noring the details of Ryan’s proposal, 
misrepresenting his words and actions, 
and referring to the congressman as 
a “flimflam man,” a “fraud,” and a 
“dope.” For this an innocent Times 
reader should pay two dollars?  !

Sentences We 
Should’ve Avoided
‘Then orders for [Original Plumb-

ing No. 2], an unfi nished issue 
vaguely themed around hair (body hair 
being a particular concern for people 
taking testosterone, as many transmen 
do), and including an interview with 
Margaret Cho, a supporter of the trans-
gender community, began coming in 
at a pace that somehow crashed the 
magazine’s PayPal account.” (“Giving 

Voice to the Once-Silent,” New York 
Times, August 12). !

Congress’s Mad Libs
D emocrats were in such a hurry to 

pass their latest giveaway to the 
public employees unions—$26 billion 
in “emergency aid” to the states—that 
they forgot to name the bill allocating 
the new stimulus funds. For a while, 
it seemed the legislation, passed by 
247-161 in the House and 61-39 in the 
Senate, would be known as the “_____ 
Act of _____” (H.R. 1586).

Which got us thinking: Why stop 
there? Below, we’ve taken two para-
graphs of the law and inserted blanks 
in place of certain nouns and verbs. 

Your task, dear reader, is to follow 
the prompts after the blanks to create 
your own version of H.R. 1586.M
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Begun and held at the City of ____________________ (PLACE) on 

Tuesday, the !"h day of January, two thousand and ten

AN ACT

To __________________ (VERB) the _________________ (ADJECTIVE)

____________________ (BODY PART) control system, improve the 

____________________ (NOUN), reliability, and availability of 

____________________ (NOUN) by air in the United States, provide 

for ___________________ (VERB ENDING IN -ING) of the air tra#c 

________________ (ADJECTIVE) _________________ (NOUN),

reauthorize the ____________________ (BODY PART), and for other 

____________________ (NOUN, PLURAL)….

EDUCATION JOBS FUNDS

Sec. 101. $ere are ____________________ (NOUN, PLURAL) to be 

____________________ (VERB ENDING IN -ED) and there are 

appropriated out of any ____________________ (NOUN) in the 

____________________ (NOUN) not otherwise obligated for necessary 

expenses for [a/an] ____________________ (ADJECTIVE) Jobs 

____________________ (NOUN), $10,000,000,000: Provided, $at the 

_________________ (BODY PART) under this ______________ (NOUN)

shall be  ____________________ (VERB ENDING IN -ED) under the 

terms and conditions of sections 14001 through 14013 and title XV of 

division A of the  ____________________ (ADJECTIVE) Recovery and 

____________________ (VERB) Act of 2009.

!e “___________ Act of _____________”
(H.R. 1586)

If you’d like to share your effort 
with THE SCRAPBOOK, visit http://
weeklystandard.com/blogs/congress-
mad-libs, copy the text posted there, 
paste it into an email message, and 
send your entry to scrapbook@week-
lystandard.com. Include your mail-
ing address, and you will receive a 

free bumper sticker (“Don’t Blame 
Me—I Read THE WEEKLY STANDARD”). 
THE SCRAPBOOK’s (PG-rated!) favorite 
will enjoy fame and a free, squeez-
able, stress-relieving ObamaHead. It’s 
just like a round of Mad Libs—which, 
come to think of it, is a pretty good de-
scription of the 111th Congress. !
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Lucky Losers

More than any other sport, 
professional tennis is a 
caste system. The top 
players are invited to 

tournaments as “seeds.” Players with 
lower rankings apply for wild cards 
or exemptions into the fi eld. Further 
down the food chain are players who 
must participate in “qualifi er” tourna-
ments—the winners of which are also 
given entry into the main draw.

And then there are the untouch-
ables. In most tournaments one or two 
players withdraw at the last min-
ute owing to injury or exhaustion. 
Their vacant slots are then given 
to players who lost in the fi nal 
rounds of the qualifying tourna-
ment. These players are called 

“lucky losers.”
The older I get, the more taken 

I am with lucky losers and the 
sport’s other also-rans.

Obscure tennis pros are still 
astonishing athletes. I watch them 
up-close every summer when the 
Association of Tennis Players 
World Tour comes to Washing-
ton. While most of the crowd goes 
to the stadium for the glamour 
matches, I like to wander the outer 
courts enjoying the lower-ranked 
guys. They have massive ground-
strokes and booming serves, just 
like the big boys, and they’re pre-
ternaturally fast and coordinated, too.

But their daily existence is closer to 
yours and mine. Roger Federer makes 
many million dollars a year, fl ies on 
a private plane, and divides his time 
between a house in Zurich and a high-
rise in Dubai. The gentleman cur-
rently ranked #100 in the world—he’s 
no slouch—might make $200,000 by 
the end of the 2010 season. Figure 
in taxes and expenses, and his take-
home pay is probably closer to $80,000. 
(Tennis players are not unionized like 
baseball, football, or basketball play-
ers. Thus, they have no minimum 

salary requirements or pensions, like 
those jocks, and are paid as indepen-
dent contractors. Also, unlike athletes 
in those other sports, tennis players 
pay for their own coaching, travel, and 
equipment.) Outside of the highest 
caste, most tennis players make a liv-
ing somewhere between that of a good 
plumber and a mediocre lawyer. For 
the lucky loser, tennis isn’t a winning 
lottery ticket. It’s a job. 

It’s this work-a-day quality that 
makes the journeymen players so 

interesting. Last week I saw Marcos 
Baghdatis, a wonderful 25-year-old 
from Cyprus. Stocky and round-
shouldered, he doesn’t look like much. 
But he’s surprisingly fast, and his fore-
hand is a sledgehammer. It’s a pleasure 
to watch him work.

By any standard, Baghdatis has 
had a fi ne career. He’s won four minor 
tournaments; in 2006 he made it to 
the fi nals of the Australian Open. He’s 
been a top-50 player for the most part, 
though he was once ranked eighth in 
the world. He also has asymmetric 
fame: He might be the most recogniz-

able man in his country, yet he could 
walk into a Starbucks anywhere else 
with total anonymity. 

Baghdatis’s frequent doubles part-
ner is a Frenchman named Richard 
Gasquet. He was in Washington last 
week, too, and, as usual, his luck was 
rotten. His game is so fl uid that he 
looks like a cyborg tennis machine 
from the future. As a junior, he was 
#1 in the world and marked for great 
things. The problem, as I see it, is that 
he doesn’t like playing tennis.

To watch a Gasquet match is to wit-
ness tragedy. He glides around the 
court hitting brilliant shots and then, 
between each and every point, looks 
glumly down at his racket, as if he’d 

rather be in a Turkish prison. And 
whenever the sledding gets tough, 
Gasquet heads for the exit. Ranked 
40th in the world, he dropped a tight 
fi rst set early this month to a 28-year-
old who’s ranked 321st. Gasquet 
promptly retired from the match 
and hopped the fi rst fl ight out of 
Washington. That’s just his way.

My favorite lucky loser is Vince 
Spadea. For most of his career, 
Spadea bounced around the top-100, 
reaching a career-high ranking of 
#18. The most notable thing about 
him is that in 2000 he endured a 21-
match losing streak.

Tennis isn’t baseball, where 
long losing streaks are part of the 
natural course of events. To lose 21 
straight means that you lost in the 
fi rst round of 20 consecutive tour-
naments. Each tournament takes a 

week. Which means that even with a 
full playing schedule, Spadea—who is 
so good that there are not more than 
100 people on the planet better at ten-
nis than he is—went more than half a 
year without winning a single match.

Yet he kept going to work. Anyone 
who trades in even an amateur level of 
self-hatred will be mystifi ed and awed 
by that accomplishment. Contextualiz-
ing failure is the most important skill 
we learn from sports. The lucky losers 
understand this better than anyone.

JONATHAN V. LAST

CASUAL
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What are the facts?
A death wish for Israel. Ahmadinejad and the ayatollah

who is the “supreme leader” have publicly mused that one or
two nuclear bombs would obliterate Israel, but that, though
it would cause devastating damage and millions of casualties,
Iran would survive Israel’s retaliatory attack. Iran is a huge
country, with about 60 million inhabitants, so they are
probably correct. And who can doubt that those religious
fanatics would not hesitate to allow the destruction of much
of their country and to  sacrifice a third or even one-half of
their population in order to eliminate
the hated Jewish state. When our
country was entangled with the Soviet
Union in the bitter 40-year long “cold
war,” with both sides having sufficient
nuclear weapons to destroy the
opponent’s country and its people,
things were kept in place by MAD –
Mutually Assured Destruction. However
“evil” the leaders of the Soviet Union
(the “Evil Empire”) may have been,
there was one great consolation and assurance: They were not
crazy. But the Iranians and other Muslims are crazies, as we
understand the concept. Because they take instructions
directly from Allah, who tells them to kill the Jews and other
infidels, whatever the cost. 

Israel has no problem with Iran. They share no borders and
have no territorial dispute. In fact, they face common Arab
enemies and should be natural allies, as they indeed were
under the Shah. Iran’s death wish for Israel is based entirely
on religious fanaticism. In contrast even to the intractable
North Koreans, the determination of the Iranians is
immutable. It cannot be changed by persuasion, by
diplomacy, by sanctions or by threats.

Once Iran is in possession of nuclear weapons, it will not
only be a deadly danger to Israel, but to all of the Middle East
and to virtually all of Europe. The flow of oil from the Middle
East, the lifeblood of the industrialized world,  would be
totally under its control and so would be the economies of all
nations of the world, very much including the United States.

What is to be done? In 1981, then prime minister of Israel
Menachem Begin, being aware of Iraq’s nuclear ambitions
and looming realization of those ambitions, decided that its
nuclear reactor at Osiraq had to be destroyed. The IAF (Israeli

Air Force) accomplished that in a daring and unprecedented
raid. Iraq’s nuclear capability was eliminated in one stroke,
never to rise up again. Israel had done the world an enormous
service. Had it not been for Israel’s decisive action, the Iraqi
conquest of Kuwait and, without question, also of Saudi
Arabia and its enormous oil fields, and, for that matter, of
Iran, could not have been prevented. Saddam Hussein would
have been the ruler of the world.

The solution to the deadly threat that Iran poses to the
world is obvious. Of course, diplomacy and persuasion,

threats and promises, sticks and carrots
– every possible means short of military
action – should be used until it becomes
clear even to the most obdurate that
nothing can deviate Iran from its
chosen path of becoming a nuclear
power and to dominate the Middle East.

There is reason to believe that the
people of Iran, especially the young
people, oppose the oppressive and
theocratic regime of their country and

are hostile to the mullahs who control everything. But the
government has the tools of power firmly in its hands. It
controls the instruments of coercion – it can kill people and it
controls the oil money. While it would be most desirable and
in the interest of the world to be able to foment an overthrow
of the Iranian regime, that is an unrealistic and unattainable
prospect.

Regrettably, there is only one solution to the terrible
dilemma confronting the world, the unacceptable danger of a
nuclear-armed Iran. The terror, the destruction and the 60
million dead of World War II could have been prevented at
several times during the Nazi regime. But the Allied powers,
under the leadership of Britain’s prime minister Neville
Chamberlain, opted for appeasement and for “peace in our
time.” We cannot afford to make that same mistake again.
The world must give Iran an ultimatum: Desist immediately
from the development of nuclear weapons; if you do not, we
shall destroy the facilities that produce them. There still is a
window of opportunity to do that. That window may close
very soon. But who would do the job? The United States
would be the obvious choice. But if the United States were in
accord, Israel could do it, just as it did the job in 1981 in
destroying Iraq’s nuclear potential once and for all.

To receive free FLAME updates, visit our website: www.factsandlogic.org
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The left has collapsed. 
Its political support has collapsed. Public opin-

ion polls point to a historic repudiation of the presi-
dent and the Democratic party this fall—something on 
the order of a 60-seat Republican gain in the House. The 
GOP has an outside shot at taking the Senate as well.

Its claim to intellectual integrity has collapsed. Paul 
Krugman—Ivy League professor, New York Times col-
umnist, and Nobel laureate (the holy trinity of the lib-
eral establishment)—has humiliated himself with a 
startlingly dishonest attack on Paul 
Ryan’s budget proposal. Krugman, 
called out by Ryan, rebuked by hon-
est analysts, and unwilling to concede 
his errors, has retreated into unchar-
acteristic abashed silence.

Its Leninist discipline has col-
lapsed. Last week, White House press 
secretary Robert Gibbs complained 
about the craziness of the “professional 
left” in the punditocracy. “Those peo-
ple ought to be drug tested,” Gibbs 
explained. “They will be satisfied 
when we have Canadian health care 
and we’ve eliminated the Pentagon. That’s not reality. .  .  . 
They wouldn’t be satisfi ed if Dennis Kucinich was presi-
dent.” Members of the professional left hit back at Gibbs, 
dubbing the Obama White House the “amateur left.” 

Its democratic credibility has collapsed. In recent 
weeks, the left has the arbitrary rulings and sophis-
tic arguments of federal judges who have overturned 
an immigration statute that mirrors federal law passed 
by the state legislature in Arizona, and a constitutional 
amendment, defi ning marriage as it has been defi ned for 
all of American history, enacted by the citizens of Califor-
nia. The left has also heaped praise on New York mayor 
Michael Bloomberg, as he, having bought his way to a 
narrow reelection, showered disdain and contempt on the 
majority of his fellow New Yorkers who object to a mosque 
next to Ground Zero.

And its good humor (such as it was) has collapsed. As 
Politico’s Ben Smith reported last week,

  
the Agenda Project, a new, progressive group with roots in 
New York’s fundraising scene and a goal of strengthening 
the progressive movement, has launched the “F*ck Tea” 

project, which is aimed, the group’s founder Erica Payne 
wrote in an e-mail this morning, “to dismiss the Tea Party 
and promote the progressive cause.”

“We will be launching new products in the next sev-
eral months to help people all over the country F*ck Tea,” 
Payne told Politico.

Is Erica Payne a loony nobody? No, she’s a lefty some-
body—a former Democratic National Committee offi -
cial, a veteran of many progressive groups, and one of 
the founders of the Democracy Alliance, the group of 

big donors who have spent over $100 
million to fund “progressive” organi-
zations like the Center for American 
Progress.

Payne says she launched her effort 
to push back against “the rhetoric 
over results paradigm that is hold-
ing our country hostage.” She wasn’t 
being ironic. As the estimable Allah-
pundit commented, “Because, you see, 
if there’s any movement that’s about 
results over rhetoric, it’s clearly the 
f*ck tea movement.”

The “f*ck tea” movement—that’s 
what the left has come to. They can’t defend the results of 
Obama’s policies or the validity of Krugman’s arguments. 
They know it’s hard to sustain an antidemocratic ethos in 
a democracy. They realize they’ve degenerated into pro-
am levels of whining and squabbling. So they curse their 
opponents.

There’s a familiar saying that, despite its religious ori-
gins, has usually been associated, presumably because of 
its odor of condescension and smarminess, with the mod-
ern left: Better to light a candle than curse the darkness.

Especially if you’re not cursing darkness, but rather 
your fellow citizens. In a recent poll of likely voters, 54 
percent strongly or somewhat supported the Tea Party 
movement, with 38 percent strongly or somewhat opposed. 
In another poll, of all adults, the movement did have a 
slightly negative image (30 percent positive, 34 negative)—
but it was considerably better than the image of either the 
Democratic or Republican party.

So, those of us from the pro-Tea Party wing (dare I say 
the pro-American wing?) of the American public need not 
respond to the left in kind. We choose the high road. We 
choose—yes—to light a candle! We choose to ignore the 

Collapse
EDITORIALS
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left’s sad vulgarity. We choose cheerful doggerel. We say 
to Erica Payne and Robert Gibbs and Paul Krugman:

When you’re feeling sad & blue 
And have no clue what to do 
Sit down and have a cup of tea 
And a hug or two or maybe three. 
Feel those troubles melt away 
And start you on a better day.

—William Kristol

It’s the Economy,
Stupid

B arack Obama understands that it’s bad economics 
to raise taxes in a recession. It’s “the last thing you 
want to do,” he said almost exactly one year ago.

In early August 2009, the president visited Elkhart, 
Indiana, to tout his $862 billion stimulus plan. Less than 
20 percent of the stimulus had been spent and White 
House offi cials, infused with Keynesian confi dence, were 
bullish about a strong recovery. NBC’s Chuck Todd talked 
to Obama about the recovery and posed a question sub-
mitted by an Elkhart resident named Scott Ferguson. 

“Explain how raising taxes on anyone during a deep reces-
sion is going to help with the economy.”

Obama was blunt: “Well—fi rst of all, he’s right. Nor-
mally you don’t raise taxes in a recession, which is why 
we haven’t and why we’ve instead cut taxes. So I guess 
what I’d say to Scott is—his economics are right. You 
don’t raise taxes in a recession. We haven’t raised taxes in 
a recession.”

Todd interjected: “But you might for health care. You 
might for the high—for some of the wealthiest.”

Obama responded: 

We have not proposed a tax hike for the wealthy that would 
take effect in the middle of a recession. Even the proposals 
that have come out of Congress—which by the way, were 
different from the proposals I put forward—still wouldn’t 
kick in until after the recession was over. So he’s absolutely 
right, the last thing you want to do is to raise taxes in the 
middle of a recession because that would just suck up—
take more demand out of the economy and put businesses 
further in a hole.

Technically, a recession is two consecutive quarters of 
negative growth. The United States emerged from its latest 
recession in the third quarter of 2009, when GDP grew at 
1.6 percent. The economy grew over the next three quar-
ters—at 5.7 percent in the fourth quarter of 2009, at 3.7 
percent in the fi rst quarter of 2010, and at 2.4 percent in 
the second quarter.

But growth is slowing. In mid-July, the Washington 
Post’s Neil Irwin wrote that the “bottom is falling out of 
analysts’ estimates of how fast the economy grew from 
April to June,” as several forecasters projected that the 
original 2.4 percent estimate would be revised down-
ward. Last week, fi rst-time jobless claims rose unexpect-
edly, and the Department of Commerce reported a trade 
defi cit of $49.9 billion—much higher than analysts had 
anticipated. 

Last week, the Federal Reserve affi rmed what had 
become increasingly obvious: Economic growth “has 
slowed in recent months.” The Fed warned “the pace of 
economic recovery is likely to be more modest in the near 
term than had been anticipated.” The economy grows at 
approximately 3 percent on population growth and pro-
ductivity improvements alone, so levels of growth below 
that are effectively negative. Concerns about a double-dip 
recession, once voiced primarily by professional skeptics, 
are on the lips of pretty much everyone these days. And 
prominent economists have said that allowing all the Bush 
tax cuts to expire could cost the U.S. economy a further 1 
to 3 percentage points next year.

All of which presents a diffi cult question for the White 
House: If it is bad economics to raise taxes in a recession, 
is it wise to do so in a stagnating economy?

The obvious answer is no. But inside the White House 
gates it’s still the “Summer of Recovery.” Treasury Sec-
retary Timothy Geithner told NBC’s David Gregory last 
month that he does not believe we’re headed toward a 
double-dip recession. And while he acknowledged that 
the recovery could take a while, he was quite optimistic. 

“You are seeing recovery. You’re seeing private invest-
ment expand again, job growth starting to come back.” 
When he was asked specifi cally about raising taxes on top 
income earners, as is scheduled to happen on January 1, 
2011, Geithner said, “The country can withstand that. The 
economy can withstand that. I think it’s good policy.”

It was an interesting word choice: “withstand” a tax 
hike? So the U.S. economy is strong enough to endure the 
additional constraints the Obama administration wants to 
place on it in pursuit of its redistributionist goals? This is 
the triumph of ideology over economics. 

No one knows whether the economy will grow at an 
anemic pace or continue its slide into recession. But it’s 
certainly the case that raising taxes in January—on any-
one—makes a slide more likely. Does the Obama adminis-
tration really want to take that risk?

—Stephen F. Hayes
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Declaring a “Recovery Sum-
mer” victory tour at the start 
of June must have looked 

like a pretty safe wager for the Obama 
administration. The economy seemed 
to have shifted fi rmly into gear during 
the spring. Lawrence Summers, direc-
tor of the National Economic Council, 
told the Financial Times in early April 

that the economy was “moving toward 
escape velocity. You hear a lot less talk 
of ‘W’-shaped recoveries and double-
dips than you did six months ago.”

A big reason for White House opti-
mism was a stronger job market. The 
economy added an average of 320,000 
net new jobs a month during March, 
April, and May, about half of them in 
the private sector. Granted, the unem-
ployment rate still hovered close to 

10 percent. But if the economy kept 
growing at a 3 percent annual clip 
or greater—creating lots and lots of 
new jobs in the process—unemploy-
ment would eventually fall, perhaps 
dramatically. As one White House 
insider remarked upon reviewing all 
the macro-indicators and then eval-
uating the economic team’s perfor-
mance, “It looks like we got things 
just about right.”

Since then, however, the economy 
has fallen back to earth, and “Recovery 
Summer” looks more like a bad bet. 
Private sector job growth has fallen by 
two-thirds, and the unemployment rate 
is still at a sky-high 9.5 percent. And if 
the size of the U.S. workforce, as mea-
sured by the Labor Department, had 
stayed constant since April—instead 
of shrinking by a million—the unem-
ployment rate would be 10.4 percent. 
Jobless claims are at their highest level 
since February. Worse yet, the expan-
sion is decelerating. After growing by 
5.7 percent in the fi nal quarter of 2009 
and 3.7 percent in the fi rst quarter of 
2010, GDP advanced by just 2.4 percent 
from April through June, according to 
the Commerce Department. And new 
data show the final second-quarter 
number may actually be closer to fl at, 
with growth for the rest of the year just 
1 to 2 percent at best.

The White House didn’t count 
on a summer swoon. Then again, it 
has suffered bouts of premature and 
unfounded economic optimism before, 
a malady that has led it to make a num-
ber of losing bets and faulty assump-
tions—which, in turn, have created an 
even worse environment for growth 
and jobs. Among them: 

! High unemployment is a psychologi-
cal anomaly. Republicans love to mock 
the now-infamous chart prepared by 
administration economists that showed 
the $862 billion stimulus would pre-
vent unemployment from hitting even 
8 percent. But the White House has 
continued to be overly hopeful about 
jobs. Here’s why.

Obama advisers noticed that the 
Great Recession seemed to be violating 
an economic rule of thumb called 
Okun’s Law (named after JFK adviser 
Arthur Okun), which describes the JA
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Obama’s Bad Bets
‘Recovery Summer’ goes bust.

BY JAMES PETHOKOUKIS

James Pethokoukis is a columnist for Reuters.
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relationship between economic growth 
and unemployment. As bad as the 
recession was, unemployment shouldn’t 
have risen to 10.1 percent, according to 
Okun. Maybe just 9 percent or so. The 
administration’s explanation for the 
overshoot: Panicky businesses shed 
workers willy-nilly because they feared 
another Great Depression.

But now with the worst behind and 
the economy growing again, there 
should have been a “catch-up” phase 
during 2010 when job growth would 
far exceed GDP growth. (That, even 
though there’s no historical precedent 
for such an Okun mean reversion.) 
Yet revised GDP numbers show that 
the statistical fi t between unemploy-
ment and growth has actually been 
much tighter than Team Obama fi rst 
calculated. Unemployment rose so 
much simply because the downturn 
was deeper than preliminary num-
bers showed. Without much stronger 
growth, unemployment will stay high.

! America has economic immunity. 
The White House is no fan of the idea 
that the U.S. economy has entered a 
stagnant economic state, what Pimco 
bond guru Bill Gross has labeled the 
“New Normal.” It describes a situation 
where debt overhang after a fi nancial 
meltdown forces consumers and busi-
nesses to retrench for years. The result 
is a lengthy period of slow economic 
growth, high unemployment, and big 
budget defi cits. 

There’s plenty of academic research 
to back Gross up. The economists Ken-
neth Rogoff of Harvard and Carmen 
Reinhart of the University of Mary-
land have found that the aftermath of 
bank crises in places like Scandinavia 
and Japan is usually marked by “deep 
and lasting effects on asset prices, out-
put, and employment.” Similarly, the 
Cleveland Federal Reserve Bank con-
cluded that such banking events cause 
“negative long-term effects on the econ-
omy, such as slow growth, high interest 
rates, and lower living standards.” 

Sound familiar? Now even though 
all this seems to pretty accurately 
describe what America is currently 
going through, Team Obama has been 
continually dismissive of such sce-
narios. They argue the U.S economy 

is so big and unique—it possesses the 
world’s reserve currency, for instance—
that international comparisons are mis-
leading at best, useless at worst. As the 
saying goes, it can’t happen here.

! Ben Bernanke’s got our backs. Dur-
ing the 2000 presidential campaign, 
Senator John McCain joked that if for-
mer Federal Reserve chairman Alan 
Greenspan died, it would be wise to 
prop up his corpse and keep him on 
the job, like the title character in the 
movie Weekend at Bernie’s. Few observ-
ers hold Fed chairmen or the cen-
tral bank in such high esteem these 
days. But the White House apparently 
does. After passing a giant stimulus 
in 2009, the administration pivoted to 
“the agenda”—health care, fi nancial 

reform, cap and trade. Jobs and the 
economy? Certainly the combination 
of higher government spending and 
oodles of monetary stimulus from Ben 
Bernanke & Co. would be enough to 
spur a return to growth.

Yet the deluge of Fed money 
seems to be sitting on the sidelines. 
As economist David Gitlitz of High 
View Economics points out, inter-
bank lending, a major funding source 
for consumer and business loans, 
has shrunk from nearly $500 billion 
to less than $175 billion since the 
fourth quarter of 2008. The Fed’s low 
interest rate policy is great for bank 
profi ts—institutions are able to get 
a decent return by borrowing cheap 
and plowing the money into govern-
ment debt—but that has done little 
to boost lending to job creators or the 
rest of the economy. 

And Obama may now start to com-

prehend the frustration of predecessors 
such as George H.W. Bush and Rich-
ard Nixon when the Fed seemed to be 
unaccommodating to their economic 
and political concerns. Even though 
the recovery looks to be faltering, the 
Fed’s recent policy meeting showed the 
central bank is taking only the tiniest 
of baby steps toward another round of 
“quantitative easing” by buying more 
Treasuries or other securities. Not that 
“QE2” would be a magic bullet for the 
economy. The White House is learn-
ing, as CNBC’s Lawrence Kudlow puts 
it, “the Fed can print more money, but 
it can’t print jobs.”

To some degree, the tendency of the 
Obama White House to “slide down 
the slope of hope” is understandable. 
A New Normal scenario, for instance, 
looks like an economic recipe for a 
one-term presidency. Easier to dismiss 
it than seriously consider and perhaps 
accept it. And relying on both the Fed 
and its own onetime, trillion-dollar 
dose of fi scal steroids to restore pros-
perity—set it and forget it—freed the 
administration to spend its remaining 
political capital on passing its domestic 
policy wish list. 

But the results of that policy posi-
tivism have been gloomy and seem 
unlikely to brighten. A recent analysis 
by the San Francisco Fed of forward-
looking economic indicators finds 
that “the macroeconomic outlook is 
likely to deteriorate progressively start-
ing sometime next summer, even if 
the data suggest that a renewed reces-
sion is unlikely over the next several 
months.” The job market is also full 
of worrisome signs. The extended 
period of high unemployment may 
be turning from cyclical to structural, 
where there are not enough qualifi ed 
and employable applicants for new job 
openings. If that happens, even higher 
economic growth may do little to lower 
unemployment.

Of course, the administration could 
dramatically change course and join 
with a more Republican Congress next 
year to both lower the long-term debt 
outlook and boost the economy by 
slashing taxes on capital and corpora-
tions (which mostly passes through to 
workers). But don’t bet on it. !

The job market is also full 
of worrisome signs. The 
extended period of high 
unemployment may be 
turning from cyclical to 
structural, where there 
are not enough qualifi ed 
and employable applicants 
for new job openings. 
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The Democratic strategy in 
the 2010 election is simple: 
Change the subject. And 

given the subject on everyone’s mind, 
who can blame them? That subject is 
the economy and related matters like 
spending, the defi cit, debt, and Presi-
dent Obama. These are the last things 
Democrats want to talk about.

Instead they’d like to reduce each 
race for the House and Senate to the 
personal level. Their aim is to empha-
size the individual fl aws of Republi-
can candidates. In the Democratic 
game plan, the economy and national 
issues are taboo.

This microstrategy is one of pure 
desperation. It’s all that’s left when 
macro-political trends are going 
against you. Indeed, Democrats start 
with two strikes against them. A 
midterm election is usually a referen-
dum on the president’s performance, 
and this year’s is no exception. And 
the most important measure of the 
president’s success or failure is the 
condition of the economy.

Given this, the campaign is on a 
track that’s likely to produce a Repub-
lican landslide in November. So Demo-
crats are eager to create a separate track, 
a parallel campaign aimed at minimiz-
ing their losses.

The strategy is clever in that it lures 
the media into playing along. Media 
types can’t help themselves. Those cov-
ering the campaign need new things 
to report on each day. And Democrats 
are prepared to supply or otherwise 
draw attention to just those things, the 
smaller and more marginal the better.

We saw numerous instances of this 
last week. When GQ magazine reported 
that Rand Paul, the Republican Sen-
ate candidate in Kentucky, had “kid-
napped” a female student while he was 

in college, the story was widely dissemi-
nated by the media. Later, the “victim” 
came forward to explain there was no 
kidnapping, only a college prank that 
she went along with willingly. Despite 
its short life, the story distracted atten-
tion from bigger issues.

Then there was the Colorado pri-
mary, the results of which were inter-
preted by Politico as “good news for 
President Obama and Democrats.” 
This was a stretch, but it was a fresh 
angle on the campaign. The New York 
Times on its website said the presi-
dent was “savoring one of the sweet-
est victories of the midterm election 
season.” The White House did every-
thing it could to encourage this line 
of thinking.

Obama had supported appointed 
senator Michael Bennet, who hand-
ily defeated his primary foe, former 
state house speaker Andrew Romanoff. 
(Romanoff had the backing of former 
President Clinton.) White House polit-
ical chief David Axelrod said the Ben-
net victory showed that “2008 Obama 
voters” would “participate in an off-
year election.”

But that wasn’t all. The Colorado 
results undermined predictions of a 
“wave” election in 2010, a tide sweep-
ing Republicans into offi ce across the 
nation, Axelrod told the Hill. Elections 
“will be decided on a race-by-race basis, 
depending on the candidates and cam-
paigns, and not some wave.” Get it? 
Axelrod was saying the small, personal 
stuff matters more than larger issues 
such as the economy.

For Democrats, Colorado brought 
another supposed benefit. “In an 
assessment that many independent 
analysts tend to agree with,” John 
Harris of Politico wrote, “[Democrats] 
said the most favorable news for them 
may have come from the results on the 
Republican side.” Harris was referring 
to the victory of local prosecutor Ken 

Buck over former lieutenant governor 
Jane Norton for the Republican Sen-
ate nomination.

Buck’s problem? He was supported 
by Tea Party activists and had commit-
ted a gaffe, a “caught-on-tape remark 
that he ought to be elected because he 
didn’t wear high heels.” Yet Bennet’s 
weaknesses appear to be greater than 
Buck’s, a fact the media overlooked.

The Republican primary attracted 
68,573 more voters than the Demo-
cratic primary, and Bennet got fewer 
votes than Jane Norton, the Republi-
can runner-up. The fi rst postelection 
poll, conducted by Scott Rasmussen, 
gave Buck a 46 percent to 41 percent 
lead over Bennet. And Bennet is anx-
ious about the possibility of an Obama 
campaign appearance. “We’ll have to 
see,” he told ABC. “We’ll obviously do 
what’s right for the campaign.” This 
is a signal to Obama to stay away. And 
it came from a candidate who’s not 
brimming with confi dence.

The Buck victory touched off a 
whole series of stories about the “off-
beat” Republican candidates, as Politico 
called them. The list includes Senate 
candidate Linda McMahon in Con-
necticut, Rand Paul, and Colorado 
gubernatorial nominee Dan Maes. 
Politico referred to them as “a former 
professional wrestling executive, a lib-
ertarian ophthalmologist, and a man 
who thinks bicycle use could empower 
the United Nations.”

For sure, these are candidates with 
peculiarities, and it’s the idiosyn-
crasies and quirks and tendency to 
say unusual things that Democrats 
and the press are concentrating on. 
But there’s no reason to believe the 
Republicans who lost to these alleged 
oddballs would fare better against 
Democrats in the fall.

While Democrats and the media 
are codependents here, a few journal-
ists deserve credit for exposing the 
strategy. “Obama and his party are 
seizing on gaffe after GOP gaffe, intent 
on making the election anything but a 
referendum on the majority,” Politico’s 
Jonathan Martin wrote. Democrats are 
“moving faster and more aggressively 
than in previous election years to dig 
up unfl attering details about Repub-

Desperate Democrats
The only strategy they have left is 
personal attacks.   BY FRED BARNES

Fred Barnes is executive editor 
of THE WEEKLY STANDARD.
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A t the heart of modern Ameri-
ca’s heavy reliance on constitu-
tional law to settle issues that 

more properly would be decided in the 
political process is something called 
“the rationality test.” The legions of 
lawyers and judges who purport to 
understand and enforce our Consti-
tution actually know little about that 
document. What they usually apply 
when addressing society’s divisive 
issues is a free-fl oating demand that 
government policies be rationally 
related to some legitimate purpose.

This demand sounds innocuous 
enough. Who, after all, is in favor of 
irrational laws? But in actual opera-
tion, it is the judiciary’s use of the 
rationality test that is intellectually 
empty. Indeed, as demonstrated by 
Judge Vaughn Walker’s August 4 opin-
ion invalidating California’s ban on 
homosexual marriage, judicial appli-
cation of the rationality test can be a 
parody of intelligent analysis.

Step back and consider the scene. 
Judge Walker held a trial to determine 
whether millions of people living in 
widely varying circumstances across 
many centuries had any legitimate 
reason at all for defi ning marriage as a 
union between a man and a woman. To 
make this assessment, the judge needed 
from those challenging the law only 
eight lay witnesses and nine expert wit-

nesses. He needed 16 days of trial time. 
And, of course, he had to apply his own 
formidable mind to the problem. After 
bringing the judgment of history before 
this tribunal, Judge Walker concluded 
that there was no evidence justifying 
the traditional defi nition of marriage. 
Indeed, the issue did not even present 
“a debatable question.”

Now, the good judge took pains 
to present himself as a workmanlike 
lawyer rather than a recklessly arro-
gant philosopher king. His opinion is 
designed so that it appears merely to 
apply legal propositions laid down by 
the Supreme Court and to evaluate fac-
tual evidence meticulously. Courts rou-
tinely do these tasks, so this decision, 
we are to believe, is all in a day’s work. 

If Walker’s application of the ratio-
nality test was so straightforward, you 
might well ask, how could he con-
clude with such certitude that all those 
people —the many millions who have 
thought traditional marriage to be a 
bedrock of society—have been entirely 
wrong? And you might also wonder 
how he could assert, despite the fi erce 
debate Americans have been having 
about gay marriage, that there is actu-
ally nothing to discuss. 

Here is how it works: Where there 
are undeniably reasons (debatable 
reasons, to be sure) behind the tradi-
tional definition of marriage, Judge 
Walker simply announces that those 
reasons are illegitimate and therefore 
don’t count. And where the reasons are 
undeniably legitimate, Judge Walker 

Judge to Voters:
Drop Dead
The irrationality of Vaughn Walker.
BY ROBERT F. NAGEL

dismisses them on the basis of sweep-
ing factual claims that he cannot possi-
bly support.

Consider the argument that homo-
sexual conduct is immoral or, at least, 
less desirable than heterosexual con-
duct. Needless to say, many highly 
thoughtful people throughout history 
have held such views and have given 
reasons to support them. To the extent 
that these reasons are religious, Judge 
Walker rejects them on the ground that 
it is impermissible to base public policy 
on religious ideas. 

This radical idea has some vague 
resonance with certain understand-
ings of the Establishment Clause, but 
it is in fact not the law. It is simply a 
baseless edict that, if taken seriously, 
would silence some of the most impor-
tant arguments that have been made in 
favor of policies on, for example, civil 
rights and the death penalty. Not to 
mention freeing the slaves.

Of course, not all moral arguments 
against homosexuality are religiously 
based. Judge Walker discards all the 
secular moral arguments on the basis 
of a puzzling assertion, repeatedly 
made in the opinion, that moral disap-
proval is “not enough” to justify a pub-
lic policy. The closest the judge comes 
to giving a reason for this dismissal 
of the importance of moral judgment 
is his occasional use of the adjective 
“private” to modify “moral views,” as 
if there were certain moral positions 
on the institution of marriage that are 
inherently private and therefore can’t 
be used to satisfy the demand for ratio-
nal justifi cation.

The simple fact is that, despite the 
patina of legal authority alluded to in 
Walker’s opinion, religious and moral 
reasons are not illegitimate bases for 
public policy. And the traditional defi -
nition of marriage is rationally related 
to those reasons.

When Judge Walker cannot dis-
pense with a justifi cation because it is 
supposedly illegitimate, he dismisses 
it on the basis of factual assertions 
that are highly controversial at best. 
Take the argument that the California 
law was justifi ed as an attempt to pro-
ceed with caution on a risky change 
in social norms. Walker responds that 

lican challengers,” Philip Rucker 
reported in the Washington Post.

Will the strategy work? With a pow-
erful anti-Obama, anti-Democrat, anti-

liberal storm brewing, it won’t help 
much. Democrats are pursuing it for 
lack of an alternative. In 2010, it’s a 
strategy for losers." !

Robert F. Nagel is the Rothgerber professor 
of constitutional law at the University of 
Colorado Law School.
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I n an effort to clarify ambiguous 
language in the Electronic Com-
munications Privacy Act, the 

Obama administration is asking Con-
gress to pass a measure that would 
allow the FBI to gain access to an 
individual’s web browsing history and 
email traffi c record (not the messages 
themselves, but the list of addresses 
they were sent to and received from). 
The proposal would give the Bureau 
the authority to demand the infor-
mation from Internet service provid-
ers by means of a “National Security 
Letter” (NSL), requiring no court 
approval but just the signature of a 
senior FBI offi cial stating that the 
request is related to a terrorist or intel-
ligence investigation.

Civil libertarians are up in arms: 
some calling it a “stunning and bra-
zen request” and the New York Times 
suggesting the administration is 
“breaking a promise on surveillance.” 
And given the FBI’s documented his-
tory of abusing its authority to issue 
NSLs in the past, their concerns are 
not without some basis.

But the complaint in this instance 
is really tied to a larger criticism by 
the president’s would-be support-
ers that he hasn’t done more to roll 
back the previous administration’s 
counterterrorism policies. As a presi-
dential candidate, Barack Obama was 
not shy about criticizing the Bush 
White House’s response to 9/11, 
calling it “dangerously fl awed” and 

“undermin[ing] the very values that 
we are fi ghting to defend.”

There have been changes from the 
Bush years, of course. Among Presi-
dent Obama’s fi rst acts were to put 
an end to the CIA’s enhanced inter-
rogation program and to announce 
his intention to close Guantánamo. In 
addition, the decision to try Khalid 
Sheikh Mohammed, the mastermind 
behind the attacks on 9/11, in a federal 
court rather than before a military tri-
bunal was a break from what the Bush 
team had planned.

On the whole, however, there have 
been fewer changes than many (espe-
cially those on the professional left) 
expected. For instance, the Obama 
administration has not abandoned 
the option of indefi nite detentions for 
captured terrorists; it has modifi ed, 
but not eliminated, the use of military 
tribunals. It continues to prosecute 
the war in Afghanistan, increasing 
both the number of American soldiers 
there and the number of targeted kill-
ings in neighboring Pakistan. And, 
on the home front, the administra-
tion has made no effort to overhaul 
the laws, guidelines, or institutional 
reforms put in place after 9/11 by 
Obama’s predecessor.

Although the Obama administra-
tion has abandoned the phrase “war 
on terror,” it knows from the bevy of 
arrests and failed attacks (as well as 
the successful Fort Hood assault) dur-
ing its fi rst two years in offi ce that the 
United States is still at war with al 
Qaeda and its allies, and that preemp-
tion, both abroad and at home, is the 
key to keeping Americans safe from 
future 9/11-like attacks. As one senior 
administration offi cial put it in argu-
ing for the new statutory language 

The War on Terror
(cont.)
The Obama administration extends Bush-era 
surveillance policies.   BY GARY SCHMITT

“proponents presented no reliable evi-
dence that allowing same-sex couples 
to marry will have any negative effects 
on society.” See, no need to be cautious 
because the judge already knows what 
all the effects of homosexual marriage 
will be.

California voters, it goes without 
saying, did not conclude that homo-
sexual marriage would involve risk on 
the basis of the meager evidence pro-
duced in Judge Walker’s courtroom. 
They proceeded on the basis of histori-
cal understandings and their own expe-
rience—neither of which was Judge 
Walker in any position to evaluate.

In at least one place, however, 
Judge Walker’s opinion actually seems 
to insist that there can be no risk in 
allowing same-sex marriage because 
that innovation would not change the 
historical understanding of marriage. 
He says same-sex marriage would be 
“an evolution in the understanding of 
gender rather than a change in mar-
riage.” The exclusion of homosexuals 
from marriage is, the judge explains, 
“an artifact of a time when the genders 
were seen as having distinct roles in 
society and in marriage.” That time, he 
opines confi dently, “has passed.” Left 
unexplained is how a trial judge can 
know that the genders are no longer 
seen as having distinct roles in society 
and marriage. Isn’t disagreement about 
that issue one cause of the current bat-
tle over gay marriage?

Despite all its cerebral and legalistic 
trappings, Judge Walker’s opinion is 
not an exercise in some detached and 
impartial form of rationality. Like the 
law it invalidated, his opinion is a refl ec-
tion of aspirations, fears, guesses, and 
moral judgments. In political debate, 
people generally make no pretense 
about the controversial and uncertain 
nature of their arguments. Most jurists, 
in contrast, believe that judicial appli-
cation of the “rationality test” is differ-
ent from political argumentation. It is 
thought to be a high intellectual exer-
cise that constrains the worst excesses 
of political decision making. What is at 
least as frightening as the unruly world 
of politics is the supercilious and reso-
lutely self-satisfi ed world occupied by 
judges like Vaughn Walker. ♦

Gary Schmitt is a resident scholar at the 
American Enterprise Institute and editor 
of the recently published Safety, Liberty 
and Islamist Terrorism: American and 
European Approaches to Domestic 
Counterterrorism (AEI Press).
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for gathering email traffi c, the NSL 
“allows us to intercede in plots earlier 
than we would if our hands were tied 
and we were unable to get this data in 
a way that was quick and effi cient.”

Those criticizing Obama for stay-
ing the course set by the previous 
administration would do well to rec-
ognize that this approach is fully con-
sonant with the practices of virtually 
all our key democratic allies. Equally 
important, it has largely succeeded.

Take two recent news stories from 
France. In late July, French forces 
were involved in a raid on the bor-
der of Mali and Mauritania that 
killed a half dozen al Qaeda terrorists. 
Although intended to free a French 
hostage, the raid was consistent with 
the government’s 2005 white paper 
on terrorism which stated that France 
would not hesitate to use military 
force to preempt terrorist activity.

Also at the end of July, France’s high-
est court stripped French police of their 
power to hold criminal suspects for up 
to 48 hours without bringing charges or 

advising them of their right to a lawyer. 
The court, though, stated that its rul-
ing did not apply to suspects possibly 
involved in exceptional crimes, such as 
terrorism. In those instances, an indi-
vidual can still be held without access to 
a lawyer for up to three days. And, even 
when charged, a suspect can be held in 
pre-trial detention for up to four years. 
Similarly, in Britain, a terrorism sus-
pect may be detained without charges 
for up to 28 days.

The fact is, whether one is look-
ing at police surveillance powers, laws 
defi ning terrorist activities, prohibi-
tions on speech, cooperation between 
police and intelligence, or—as in this 
instance—access to Internet use, the 
norm in Europe is no less forward-
leaning in the fi ght against terror-
ism than here in this country—and is 
often more so. Although there are dif-
ferences in specifi c counterterrorism 
practices due to the differences in 
history, constitutions, and threat lev-
els, democratic governments across 
the board are nevertheless working 

aggressively to head off the kind of 
devastating attacks that occurred in 
the United States in 2001, in Spain in 
2004, and in London in 2005.

To accomplish this, there has been 
an adjustment in the balance struck 
between the government providing 
security and the day-to-day exercise 
of civil liberties. It is wrong, however, 
to suggest that this adjustment has 
resulted in some dramatic alteration to 
the freedoms we associate with decent 
democratic rule. Compared with ear-
lier points in history when a serious 
threat to national security arose, the 
policies adopted both here and in 
Europe have been far less onerous.

In short, Barack Obama has noth-
ing to be embarrassed about when it 
comes to keeping in place much of his 
predecessor’s counterterrorism poli-
cies. Rather than burying that fact, the 
Obama White House should accept it 
and point to its successes, while also 
noting those same policies are well 
within the “democratic mainstream” 
of our closest allies. ♦

Workplace Regulations Are on the Way
By Thomas J. Donohue

President and CEO
U.S. Chamber of Commerce

The Employee Free Choice Act—better 
known as card check—could be making a 
comeback. In a recent interview, AFL-CIO 
President Richard Trumka said, “I think you’ll 
see the Employee Free Choice Act come up 
again. I think you’ll see it, probably, before 
the end of the year.” If Trumka’s prediction 
comes true, it couldn’t happen at a worse 
time. With unemployment at 9.5%, it makes 
absolutely no sense to enact job-killing 
legislation that will also take away workers’ 
rights to a secret ballot in unionization votes. 

But card check isn’t the only item on Big 
Labor’s wish list that should be of concern to 
business owners—it’s just the most visible 
one. In fact, many of the changes that will 
affect employers are taking place under the 
radar through the federal regulatory process. 
Let’s take a look at some of these rules and 
the impact they could have on your business.

First, is an anticipated Department 

of Labor regulation that would require 
employers to submit written analyses 
justifying worker classifi cations, such as 
eligibility for overtime, under the Fair Labor 
Standards Act. These analyses would 
be made available on demand both to 
employees and government investigators. 
Not only will this lead to additional 
paperwork for employers, but it could open 
the door to lawsuits based upon the alleged 
misclassifi cation of employees. 

Second, the Occupational Safety and 
Health Administration (OSHA) is moving 
forward on a rule that would require 
employers to keep track of work-related 
injuries associated with ergonomics risks. 
This regulation is viewed as the precursor 
to a broader effort on ergonomics, such as 
a regulation mandating safety and health 
programs according to OSHA’s standards, 
rather than practices that will work or are 
working for employers. This regulation will 
cost employers time and money to implement, 
and it is highly questionable that it would 
result in any workplace safety improvements. 

Finally, federal contractors should 
brace themselves for change. The 
administration has already fi nalized rules 
strongly “encouraging” federal agencies 
to require union-only labor agreements on 
large construction projects. This creates 
a signifi cant disadvantage for nonunion 
contractors to bid on federal projects 
and will decrease competition and raise 
procurement costs for the government—
and ultimately for the taxpayer.

Unfortunately, labor regulations are only 
the tip of the iceberg. The administration has 
unleashed a regulatory avalanche across 
a range of issues—health care, fi nancial 
markets, and the environment, among 
others. This creates tremendous uncertainty 
for businesses and slows job creation. 
Let’s make American jobs—not new 
regulations—our top priority.

U.S. Chamber of Commerce
Comment at 
www.chamberpost.com.
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T he mainstream media have 
recently discovered the mis-
deeds of the voting section of 

the Obama Justice Department. But the 
dismissal of an egregious case of voter 
intimidation against the New Black 
Panther party (over the objections 
of the veteran trial team) by Obama 
political appointees and the refusal to 
enforce Section 2 of the Voting Rights 
Act (requiring voting rolls be reviewed 
and updated to prevent voter fraud) is 
just the tip of the iceberg. 

A case in point is Cuyahoga County, 
Ohio. After a series of seemingly 
innocuous visits by Justice Depart-
ment attorneys, the director of the 
county elections board was contacted 
by the voting section this summer. He 
was informed that department attor-
neys wished to meet with him and “no 
more and no less than two” of the four 
members of the bipartisan elections 
board. Five Justice Department attor-
neys arrived for the July 29 meeting. 

Rob Frost, a Republican board mem-
ber present at the meeting, told me:

According to stats the Department of 
Justice attorneys cited in the meeting, 
Cuyahoga County has 34,000 Puerto 
Ricans, 12,000 of whom are of vot-
ing age and were educated in Puerto 
Rican schools. They further cited a 
number of 6,334 with limited Eng-
lish profi ciency, but on my question-
ing admitted that they do not know 
how many of the 6,334 are among the 
12,000 who are of voting age and were 
educated in Puerto Rican schools. 
That is, the numbers of people in 
Cuyahoga County to whom the law 
applies is something less than 6,334, 
or something in the neighborhood of 

.5-.6 percent of our approximately 1 
million registered voters.

The county was being asked to 
print ballots in Spanish for all vot-
ers. With additional requirements 
for translators, community outreach, 
additional staffi ng, and printing, the 
demand potentially would double 
the county’s election costs. The Jus-
tice attorneys said they were autho-
rized to sue the county unless offi -
cials immediately entered into a con-
sent decree that would cover not just 
federal elections but also local ones, 
specifi cally a September primary for 
local races. 

The board members were sur-
prised by the demand and wondered 
whether there was not some thresh-
old number of voters required to 
trigger an enforcement action. Frost 
recalls, “They fudged that issue and 
gave a roundabout answer. They 
admitted they couldn’t bring a de 
minimis case.” The only written 
document they presented was a copy 
of Section 4e of the Voting Rights 
Act which concerns voters “educated 
in American-fl ag schools” in Puerto 
Rico and prohibits “conditioning 
the right to vote of such persons on 
ability to read, write, understand or 
interpret” English. When queried as 
to why they could not receive docu-
mentation of the department’s con-
cerns in writing the county offi cials 
were told that the department “didn’t 
want to create a public record.”

A Democratic board member said 
she was taken aback by the Justice 
attorneys’ aggressiveness and the 
unreasonable timing of the demand 
(i.e., immediate action). She said she 
didn’t want anyone to be disenfran-

chised, but thought the attorneys’ 
behavior was simply unreasonable. 
Frost said that the Justice Depart-
ment is taking “a meat cleaver when 
a sharp scalpel is needed.” 

The Justice Department attor-
neys left with an ultimatum: Sign the 
decree or be embarrassed and bur-
dened by a lawsuit. But the Cuyahoga 
offi cials have refused to be strong-
armed. The election board met again 
with the Justice attorneys on August 
11 in executive session to discuss 
potential litigation. A majority, it 
appears, were not willing to capitulate 
to the Obama team’s demands. No 
agreement was reached, and another 
meeting is scheduled for August 23. 

One of the Justice lawyers who 
met with the board was Katherine 
Culliton-Gonzalez. While working 
in the voting section, she authored 
a law review article and spoke at a 
seminar advocating expansion of 
voting rights for Puerto Ricans, a 
task normally associated with advo-
cacy rather than those tasked with 
enforcing existing law. Culliton-
Gonzalez took part in partisan politi-
cal activities on behalf of a candidate 
in Prince William County, Virginia, 
who opposed the enforcement of 
anti-illegal immigrant ordinances. 
She also attempted to bypass the 
normal hiring processes in order to 
recruit members of the Young Dem-
ocrats to the Justice Department. 
These were all the subject of a citi-
zen complaint alleging that she had 
violated her ethical and statutory 
obligations to avoid partisan activity 
while in government service and that 
she had called into doubt her ability 
to act impartially. 

Deputy voting rights section chief 
Rebecca Wertz was also at the meet-
ings. She has recently been in the 
news for encouraging local authori-
ties to apply for waivers to opt out of 
legislation requiring the provision of 
ballots to military personnel. Wertz 
falsely asserted that there was great 
discretion in application of provi-
sions that in fact are crystal clear. 
Senator John Cornyn was so enraged 
by this conduct he has demanded an 
oversight hearing.

Voting Rights ...
for Some
The Justice Department harasses 
Cuyahoga County.   BY JENNIFER RUBIN

Jennifer Rubin is Commentary magazine’s 
contributing editor..
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A s President Obama’s support 
wanes, midterm elections 
loom, and economic troubles 

persist, he barely heeds East Asia and 
the Pacifi c. Flourishing Australia is 
neglected because it causes Washington 
few problems. Twice this year Obama 
canceled a visit to Australia.

But this nation of 22 million—
which has its own election August 21 
—copes with a junior-partner role out 
of long experience and for good reason. 
The United States, despite being 8,000 
miles away, is of the fi rst importance 
to Aussies. They fought alongside the 
United States in all its major wars, from 
World War I, World War II, Korea, and 
Vietnam to Iraq and Afghanistan. 

Australia changed prime ministers 
in June when Julia Gillard overthrew 
Kevin Rudd in an internal Labour 
party struggle. Rudd had become 
Labour leader in 2006 not because the 
party liked him but because he was 
their best chance to win. In 2007 he 
did beat John Howard, handsomely, 
ending an 11-year conservative reign. 
But Rudd was aloof from his own 
Labour party; its backroom fi gures, 
fearing defeat in the 2010 vote, knifed 
him and chose Gillard, a leftist try-
ing to edge to the center. As happens 
under a Westminster-style parliamen-
tary system, she became prime minis-
ter on the spot.

Gillard faces a thoughtful conser-
vative, Tony Abbott of the Liberal-
National party, in a close tussle, and 
the result is important to U.S. interests. 
Gillard would support Obama’s worst 
foreign policy instincts, while Abbott 
would resist them.

Howard resolved the warring cur-

rents of history (Western) and geog-
raphy (Asian) that define Australia. 
The eight-year Bush-Howard axis was 
a golden age for relations between the 
United States and Australia; yet How-
ard also brought Japan, China, and 
Indonesia closer to Australia than ever 
before. So much for the Australian 
intellectual left’s cry that “we must 
choose between America and Asia” 
(they would choose Asia).

The Canberra-Washington con-
nection has always been strong 
under the Liberal-Nationals. But 
Labour, especially since the Vietnam 
war, dislikes foreign entanglements 
and calls for “exit” from a war before 
victory is in sight.

In 1972, Henry Kissinger, as I 
entered his White House offi ce for a 
chat about China, angrily waved a cable 
from Gough Whitlam, just elected 
Labour prime minister of Australia, 
protesting President Nixon’s “Christ-
mas bombing” of Hanoi. “It’s unfor-
givable for this Australian government 
to put us on the same moral footing as 
North Vietnam!” said Kissinger. “You 
can’t apply ANZUS [a tripartite secu-
rity pact also including New Zealand] 
on some points and not on others.” I 
crept out to phone Whitlam. It was a 
low point in relations between Wash-
ington and Canberra. 

Another low came when Mark 
Latham, a Labour leader prior to 
Rudd, called President Bush “incom-
petent and dangerous” and declared, 
“The alliance with the United States is 
just another form of neocolonialism.” 

Bob Hawke, a highly successful 
Labour prime minister (1983-91), had 
checked some of Labour’s anti-Ameri-
canism, declining to follow New Zea-
land’s wish for a South Pacifi c Nuclear-
Free Zone and thus saving ANZUS. 
Still, Hawke missed Reagan’s historical 
importance; he told me feebly in 1987, 

Wertz, Culliton-Gonzalez, and 
their colleagues have as little legal 
precedent as they do evidence to 
help them badger Cuyahoga offi cials 
into submission.

J. Christian Adams, the New 
Black Panther party trial attorney 
who resigned in protest in June, 
says that there are steep evidentiary 
burdens on the department in 4e 
cases, and local offi cials “would be 
nuts to concede anything to them.” 
Using targeted ballots to discrete 
precincts or providing Spanish bal-
lots only upon request are, Adams 
explains, among the “many ways to 
make a marginal change that is less 
expensive than what DoJ wants, but 
defendants rarely know about all of 
the discrete lines of attack.” He adds, 
“There is a reason they don’t want to 
put anything in writing.”

The Justice Department is play-
ing a game of legal chicken with 
local offi cials. As Adams explains, 
“The Department of Justice has 
never really had to litigate 4e issues 
fully and therefore no court has 
ever offered clarity about liability or 
remedial obligations. While there are 
some older cases that skirt around 
the edges, much has changed in the 
Puerto Rican community since those 
decisions were made decades ago.” 
The Justice Department ideologues 
are betting local offi cials will sign on 
the dotted line to avoid the cost and 
controversy of a suit labeling them 
as civil rights violators.

In the last 18 months, we have 
seen how much power and discre-
tion federal voting rights attorneys 
have. The Obama administration 
seems bent on disregarding any vot-
ing rights provisions it does not like 
(or simply refusing to enforce them 
against minority defendants) while 
stretching other provisions beyond 
all recognition. Absent sufficient 
congressional oversight and media 
scrutiny to temper such abuses, local 
offi cials will have to decide whether 
to knuckle under or stand their 
ground. If Cuyahoga offi cials stand 
up to the Obama onslaught, they 
may encourage other jurisdictions to 
do the same. !

Aussies Vote
And why Americans should care.
BY ROSS TERRILL

Ross Terrill is associate in research at 
Harvard’s Fairbank Center for Chinese 
Studies and the author of The Australians 
and The New Chinese Empire.
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“The United States hasn’t had a decent 
president since Truman.” Hawke’s 
defense minister, Kim Beazley, also 
pro-American and now Australian 
ambassador in Washington, said in an 
email to me this week, “Australia is a 
solid, capable ally of the United States 
prepared to project itself forward in the 
East Asian region. Because the views 
we develop independently are rarely 
diffi cult for the United States, they are 
valuable to the United States.”

Since Howard’s long tenure as prime 
minister (1996-2007), the conservatives 
have had three leaders, and since their 
loss to Howard in 1996, Labour has 
changed leaders six times. So Abbott 
(52) and Gillard (48) are both new to 
party leadership. Gillard comes out of 
a Labour world in Melbourne rife with 
social engineering ideas and bitter fac-
tionalism. A pillar of EMILY’s List, 
with no husband or children, she takes 
Aneurin Bevan, the British Labour 
fi rebrand, born like Gillard in Wales, 
as her political hero. 

Abbott is Howard’s spiritual heir, 
short on charisma but strong on charac-
ter and not given to political fashion. A 
star boxer at college, he studied for the 
Catholic priesthood and later became a 
journalist. More cerebral than Howard, 
he has written three books, including a 
memoir, Battlelines, and an intelligent 
defense of Australia’s constitutional 
monarchy, The Minimal Monarchy.

I lunched with Rudd on his fi rst 
visit to the United States as prime min-
ister in 2008 and have never heard an 
Australian prime minister as good on 
China. His weak point was a party-
mandated determination to rely on the 
United Nations, moral example, and 
transnational institutions, as Howard 
seldom did.

Such policies reinforce Obama’s 
worst instincts. North Korea is not 
shamed by the American president’s 
promotion of disarmament into tak-
ing its own disarmament steps. Nicolas 
Sarkozy rebuked Obama to his face in 
New York: “President Obama dreams 
of a world without weapons  .  .  .  but 
right in front of us two countries [Iran 
and North Korea] are doing the exact 
opposite. We live in the real world, not 
the virtual world.” Abbott inhabits the 

real world. Gillard has a background in 
the virtual world.

Rudd’s supranational thrusts came 
to little—climate change, fresh regional 
groupings, a fruitless International 
Commission on Nuclear Nonprolifera-
tion and Disarmament. With Rudd’s 
international experience absent, a 
Labour government under Gillard 
would resort to the party’s crown jewels 
of “idealism,” transnational fi ddling, 
and faith in international covenants. 
Obama would encounter no correcting 
wind from Down Under.

Labour, like some Obama folk, sees 
national sovereignty as outmoded, tak-

ing a lead from European social democ-
racy. But as the EU sails hopefully into 
transnationalism, East Asia is different. 
Beijing has an old-fashioned view of 
power that uses international institu-
tions only to ward off diffi culties for 
China. ASEAN is equally strict about 
“noninterference” in any nation’s 
internal affairs. Abbott knows this and 
would try to convince Obama that East 
Asia is not Europe.

Australia’s voice should count in 
Washington. The Aussies have one 
of the largest economies in East Asia: 
After the giants, Japan and China, 
Australia is neck and neck with South 
Korea and Indonesia. Solid institutions 
on the home front help when interna-
tional economic crises hit. Australia 
is unique as a Western-derived nation 
that knows East Asia well.

Encouragingly, Abbott calls the 
United States “an immense force for 
good in the wider world.” In 2003, I 
helped arrange for Abbott, then a min-
ister in Howard’s government, to speak 

to the academic association of special-
ists on Australian studies in North 
America. He shocked the meeting in 
Philadelphia by defending the Iraq 
war. The professors shifted their feet, 
and some walked out. Abbott’s posi-
tion is unchanged. “The emergence of 
a pluralist and relatively liberal Iraq,” 
he told the Lowy Institute in Sydney in 
April, “would be a truly historic break-
through with benefi cial consequences 
right around the world.”

Many Australians ask whether 
China, a major economic partner for 
Australia, is merely “catching up” or 
seeking to replace the United States 
in Asia. Some see Beijing joining the 
“international community.” Others see 
China urging an East Asia community 
without the United States, embracing 
any country in Asia, Africa, or Latin 
America that has poor relations with 
Washington, and gaining missile and 
submarine capacity to deny the U.S. 
military access to the Asian seas. Gil-
lard, bright as she is, shows no sign of 
grasping this latter pattern.

If the United States doesn’t lead 
in the Asia-Pacifi c region, who does? 
Here Abbott is staunch, Gillard less 
so. Abbott says, “America’s habitual 
critics should more often consider 
to which other country or body they 
would rather entrust a solution to 
the world’s troubles.” Abbott is no 
more experienced in foreign policy 
than Gillard, but he is hard-headed, 
and he talks interests, not wishful 
thinking. His idea of an association 
of democracies—not only Western 
countries, but India, Japan, and oth-
ers—would make an excellent proj-
ect to press on Obama.

Given current U.S. confusions, not 
only Australia but America would ben-
efi t from a prime minister who puts 
alliances fi rst, understands that balance 
of power still operates in Asia, declines 
to mystify Asia, and believes deterrence 
keeps the peace. 

Still, Abbott is capable of indiscre-
tion. The left jumped on him in 2008 
when he commented about Obama: 
“He sounds terrifi c, but I don’t know 
what’s really there.” If Abbott wins on 
Saturday, that statement may make the 
rounds in Washington. !

Julia Gillard and Tony Abbott
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L ast November, as a new round of bombings 
in Baghdad raised doubts about Iraqi security 
measures, the New York Times reported that 
hundreds of Iraqi checkpoints were relying 
on a “small hand-held wand, with a telescopic 

antenna on a swivel” to check for explosives. A retired lieu-
tenant colonel in the U.S. Air Force was quoted as saying 
the device was “nothing more than an explosives divining 
rod” which works “on the same principle as a Ouija board.” 
The head of the Iraqi Interior Ministry’s Directorate for 
Combating Explosives insisted that whether it was “magic 
or scientifi c,” the device was preferable to relying on bomb-
sniffi ng dogs at all the 400 checkpoints in Baghdad: With 
all those dogs, “the city would be a zoo.”

It is tempting to dismiss this story as a comical illus-
tration of Third World thinking, the special penchant of 
less developed countries to invest technical gadgets with 
magical properties. But it’s not so funny when you think 
of the consequences. As that American lieutenant colonel 
pointed out, when European swindlers peddled this device 
as something that would “save your son or daughter on 
a patrol, [they] crossed an insupportable line into moral 
depravity.” And we still don’t know what obscure motiva-
tions may have moved the Iraqi Interior Ministry, which 
answers to Shia clerics, to embrace techniques so different 
from those of the Iraqi Army and its American trainers.

But meanwhile, Europeans have shown their own pen-
chant for magical gadgets. The International Criminal 
Court is a prime example. It has been operating for eight 
years without securing a single conviction. In 2009, the 
court approved charges against Sudanese president Omar 
Hassan al-Bashir for complicity in mass murder in Dar-
fur—which not only did not result in Bashir’s arrest, but 
also did not prevent him from being welcomed at a series 
of international conferences (in Africa, Turkey, and Den-

mark) and winning reelection this spring to a new fi ve-year 
term (he has held power since a coup in 1989). But at a con-
ference in Kampala, Uganda, earlier this summer, the par-
ties to the ICC treaty agreed to extend the court’s existing 
jurisdiction—over “genocide,” “war crimes,” and “crimes 
against humanity”—to the new crime of “aggression.” 
With delegates from over 100 countries attending, the con-
ference decided that an institution that is so far making 
no discernible difference has proven that it can safely be 
trusted with new responsibilities—at least on paper. 

The United States was not an offi cial participant in 
the Kampala conference, because it has never ratifi ed the 
treaty establishing the ICC. But the State Department had, 
on several occasions in the past few years, affi rmed its 
desire to “cooperate” with the ICC. So Harold Koh, legal 
adviser to the State Department, and Stephen Rapp, the 
U.S. ambassador-at-large for war crimes issues, attended 
as observers. Weeks before the conference, Koh and his 
team traveled to a string of European capitals, trying to 
persuade our NATO allies (all of whom except Turkey are 
signatories to the treaty) not to expand the ICC’s juris-
diction to the new and quite undefi ned crime of “aggres-
sion.” At the opening of the Kampala conference, Koh 
was allowed to make a direct appeal to the assembled del-
egates. He warned them, emphatically, that adding this 
new jurisdiction might undermine peace and stability 
and respect for human rights in the world, while entangl-
ing the ICC in disputes that would also threaten its own 
standing. With the support of the Europeans, the Kam-
pala conference went ahead and added “aggression” to the 
court’s jurisdiction anyway. 

Nonetheless, American offi cials expressed satisfaction 
with the result. Koh explained at a State Department news 
briefi ng on June 15 that “the outcome protected our vital 
interests.” The new jurisdiction cannot go into effect until 
formally blessed by a new conference in 2017. There were 
procedural safeguards in the Kampala amendments which 

“ensure total protection for our Armed Forces and other U.S. 
nationals going forward.” And beyond all that, since “we 
do not commit aggression,” Koh explained, “the chances 
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are extremely remote that a prosecution on this crime will, 
at some point in the distant future, affect us negatively.”

Of course, previous American administrations had 
said the same about “war crimes” and “crimes against 
humanity”—that Americans don’t commit such crimes—
but were still unwilling to embrace the ICC. President 
Clinton declined to sign the treaty establishing the Inter-
national Criminal Court for nearly two years. When he 
fi nally signed, in December 2000, he said he still thought 
the new institution needed more safeguards before he 
could support ratifi cation by the Senate. After 9/11, the 
Bush administration became 
more worried about ICC 
second-guessing of Ameri-
can war measures. So the 
Bush administration noti-
fi ed the United Nations that 
it was no longer contemplat-
ing ratification of the ICC 
treaty—in effect, rescinding 
Clinton’s signing. In 2002, 
Congress enacted the Ameri-
can Service Members’ Pro-
tection Act, authorizing the 
president to use all means, 
up to and including armed 
force, to prevent any Ameri-
can from being extradited to 
the ICC. Among those who 
voted for this measure was 
the junior senator from New 
York, Hillary Clinton. 

The Obama adminis-
tration, however, soon changed course. In its fi rst weeks 
in offi ce, it announced that it was “reviewing” the U.S. 
stance toward the ICC. In August 2009, on a visit to 
Kenya, Hillary Clinton, now secretary of state, said it was 

“a great regret” that the United States had not joined the 
ICC. “But we have supported the court,” she assured uni-
versity students in Nairobi, “and [we] continue to do so.” 
The result at Kampala does not seem to have generated 
any second thoughts. 

Harold Koh claimed, in his post-Kampala press brief-
ing, that the negotiations had “reset the default on the 
U.S. relationship with the court from hostility to posi-
tive engagement,” and the outcome “demonstrates again 
[that] principled engagement can protect and advance our 
interests  .  .  .  and make for a better court, better protection 
for our interests, and a better relationship going forward 
between the United States and the ICC.”

In principle, the court’s new jurisdiction over aggres-
sion rewrites the U.N. Charter and implies the most fun-

damental change in the structure of international affairs 
since 1945. But it’s complicated and won’t go into effect 
for at least seven years, so, as the State Department sees it, 
there’s no need to disrupt an emerging consensus now. As 
far as anyone could tell from the news reporting, nothing 
at all had happened in Kampala—just one more talk-fest 
on the international conference circuit, not worth trying 
to analyze. The American media yawned and moved on. 

Undoubtedly the Foggy Bottom version of magical 
thinking helps to explain this reaction: If we don’t make 
a ruckus over an international consensus, our diplomacy 

has achieved “constructive engagement”—even if the 
emerging consensus is hostile or dangerous to American 
interests. Perhaps the media simply followed the admin-
istration’s cues. Or perhaps they were lulled by their own 
magical thinking: Like health care reform and defi cits 
and debt burdens, the expanded jurisdiction of the ICC is 
not important, so long as its consequences can be put off 
until Obama’s second term or somewhat later.

But it is important now. Two current examples make 
the point: The United States is relying on missile strikes 
in Pakistan to disrupt the Taliban networks attacking 
Afghanistan from cross-border sanctuaries. At Kampala, 
the United States essentially went along with a defi ni-
tion of “aggression” under which such strikes are crimi-
nal acts. Meanwhile, the Obama administration still 
claims, at least offi cially, that military action might be 
in order to prevent Iran from obtaining nuclear weap-
ons. Under the Kampala defi nition, a preemptive attack 
would also be a crime. 

The ICC hears its fi rst war crimes case, from the Democratic Republic of the Congo, March 20, 2006
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WHEN IS IT LAWFUL TO USE FORCE?

The Kampala conference did not invent the idea that 
aggressors should be subject to international pros-
ecution. The German and Japanese war leaders were 

prosecuted for this crime at the Nuremberg and Tokyo tri-
bunals in 1945 and 1946. So, when delegates convened in 
Rome in 1998 to negotiate the treaty establishing a perma-
nent international criminal court, they readily agreed that, 
like those postwar tribunals, it should have jurisdiction 
over the crime of aggression. But the delegates could not 
agree on its defi nition. Instead, they bracketed the refer-
ence to aggression in the text, agreeing that this jurisdic-
tion would not be activated until a later conference could 
settle the defi nition of the crime. 

You can see the problem if you think about the Nurem-
berg precedent. Prosecuting Nazi leaders for “conspiracy 
to commit aggression” was the most controversial aspect 
of the Nuremberg proceedings, not only because it had no 
precedent in international law but also because “aggression” 
was so hard to defi ne in generally applicable terms. Almost 
all governments, in almost all wars, claim to be using force 
in self-defense—as, in fact, Germany claimed to be doing 
when it invaded Poland in 1939 (in response, it said, to a 
Polish attack on a German broadcasting station near the 
border with Poland). 

It was easy to dismiss all such claims by Germany as 
blatant pretexts, given Hitler’s open call for European 
conquest in his prewar writings. But would it have been 

“aggression” for Britain and France to have deployed mili-
tary force to resist Germany’s remilitarization of the Rhine-
land in 1936 or its annexation of Austria in 1938—actions 
that were in violation of the Treaty of Versailles but were 
implemented without violence? Once war was declared, 
was it lawful for Britain to invade neutral Norway in 1940, 
as it did, to preempt a threatened German invasion there? 
Was it lawful in 1942 for the United States to seize con-
trol of Morocco and Algeria, colonial possessions of neu-
tral France, which had not attacked the United States? All 
these awkward questions—and much more awkward ones 
posed by Stalin’s invasion of eastern Poland and Finland in 
1939 and the Baltic states the following year—were evaded 
at Nuremberg by an agreement to limit the tribunal’s juris-
diction to “Axis” war crimes.

If one looked only a bit further back, though, the issue 
might seem even more clouded. Woodrow Wilson had 
urged American entry into war in 1917 not because Ger-
many was directly attacking the United States but because 
it was using submarines against neutral shipping to enforce 
its attempted blockade of Britain. Essentially the same 
principle—freedom of the seas—had been invoked by 
President Madison in urging war with Britain in 1812. The 

young Abraham Lincoln was among those who doubted 
that the United States was justifi ed in invading Mexico in 
1846 over what was essentially a boundary dispute. That 
war ended not with mere clarifi cation of the Texas bor-
der but with vast territorial acquisitions, extracted by the 
United States from Mexico in the ultimate peace treaty. 

The world wars of the twentieth century also ended 
with vast territorial adjustments at the expense of the 
defeated states. Was it right to continue these wars until 
these results could be achieved, rather than accept a com-
promise peace with aggressors? Quite a few serious people 
questioned Allied war policies at the time, and more ques-
tions were raised in reaction to subsequent events. When 
resort to war is proper—and when war can rightly be con-
tinued—has been the central question in international pol-
itics for many centuries. 

A power that could say defi nitively which side was in 
the wrong (or apportion blame between the contending 
sides) would be the ultimate arbiter of international justice. 
The U.N. Charter might seem to confer that authority on 
the Security Council, specifying that the council has “pri-
mary responsibility for the maintenance of international 
peace and security” (Article 24) and authorizing it for this 
purpose to “determine the existence of any threat to the 
peace, breach of the peace or act of aggression” (Article 39). 
The charter contemplates that the Security Council may 
impose various economic sanctions and ultimately “take 
such action by air, sea or land forces as may be necessary 
to maintain or restore international peace and security” 
(Article 41, 42)—without limiting these powers to repel-
ling actual, full-scale invasions. The charter thus seems to 
endorse the traditional view that recourse to force may be 
justifi ed in international affairs, even in response to less 
immediate threats than a full-scale invasion.

But this role for the Security Council was hedged by 
the provision requiring council resolutions to be accepted 
by each one of its fi ve permanent members (the United 
States, the United Kingdom, France, Russia, and China—
the great powers, as they were supposed to be in 1945). In 
most confl icts since 1945, this great-power veto has left the 
council incapable of decisive action. The charter does rec-
ognize an alternative: “the inherent right of individual or 
collective self-defense if an armed attack occurs against a 
Member of the United Nations, until the Security Coun-
cil has taken measures necessary to maintain international 
peace and security” (Article 51). Many commentators 
interpret that language to mean that force can be lawfully 
deployed only when authorized by the Security Council or 
in response to actual invasion. 

This view supposes that resort to force may be appro-
priate in many circumstances with council approval—but, 
barring full-scale invasion, not necessary at all if the council 
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does not agree. The actual practice of states since 1945 sug-
gests that most governments fi nd this strategic constraint 
too dangerous to accept. The United States has certainly 
followed a different understanding. Whatever justifi cations 
might be offered for President Kennedy’s blockade of Cuba 
in the 1962 missile crisis, President Reagan’s interventions 
in Central America and Grenada in the 1980s, or President 
Clinton’s bombing of Serbia in 1999 (or, of course, Presi-
dent Bush’s invasion of Iraq in 2003), none of these actions 
could be described as intended to repel an “armed attack” 
against the United States that was already underway. 

In wartime planning discussions, offi cials in the Roose-
velt administration weighed the idea that a postwar peace 
organization should require states to submit all their dis-
putes to arbitration in a new international court or stand 
accused of aggression if they 
resorted to force without the 
court’s endorsement of their 
claims. They rejected the idea 
as impractical. The alternative 
ultimately adopted in the U.N. 
Charter—giving the Security 
Council “primary responsibil-
ity” for resolving “threats to the 
peace”—rested on the assump-
tion that no peace could be 
reliably enforced without the 
cooperation of the great pow-
ers, and getting their agreement 
would not always be helped by 
an overly precise allocation of past rights and wrongs in a 
particular dispute. 

To now give the International Criminal Court jurisdic-
tion to punish “aggression” might seem a return to the sort 
of legalism rejected in 1945. But, in fact, it carries the reli-
ance on legalism still further. The U.N. Charter did create 
an International Court of Justice (often called the “world 
court”) but empowered it only to issue rather general fi nd-
ings on matters in dispute between actual states, leaving 
ultimate remedies to be negotiated between the states 
involved. The International Criminal Court created by the 
Rome treaty, operating since July 1, 2002, and based, like 
the ICJ, in the Hague, is supposed to decide which specifi c 
offi cials should be punished, and with what degree of sever-
ity, for their own decisions. 

The whole project supposes that, where the great pow-
ers cannot agree in negotiations at the Security Council, a 
group of isolated judges can, all by themselves, determine 
the rights and wrongs of particular international confl icts 
with the same confi dence as a domestic criminal court 
judging ordinary personal crimes. But domestic prosecu-
tors have a well-developed body of criminal law to apply—

not to mention police forces to assure that controversial 
verdicts do not threaten the peace. There has never been 
a standing body of criminal law for the uniquely interna-
tional crime of “aggression.” The amendments to the ICC 
statute agreed at Kampala this summer are supposed to fi ll 
that void, but they actually make the challenge for the ICC 
more dizzying.

To start with, the Kampala amendments spell out the 
scope of this new crime, in pedantic detail, extending 
the term “aggression” to cover not only invasion by fully 
equipped armies, but airstrikes, naval blockades, surgi-
cal commando raids, even the temporary occupation of a 
limited area during an evacuation of foreign nationals. So 
charges of “aggression” could be fi led against offi cials who 
approved a limited reprisal raid or demonstration attack—

of the sort that, for example, 
President Clinton regularly 
made against Iraq in the 1990s 
to punish Saddam’s default-
ing on obligations to cooperate 
with weapons inspections. 

Even more remarkably, the 
defi nition does not specify any 
valid justifi cations for the use 
of force but simply repeats that 
force must always be consistent 
with the limitations imposed 
by the U.N. Charter. If the court 
interprets the charter as most 
academics do—to prohibit all 

use of force except to repel an actual “armed attack”—then 
Israel’s airstrikes on nuclear production facilities in Iraq 
in 1981 and in Syria in 2007 were acts of “aggression,” as 
are current U.S. missile strikes on terror bases in Pakistan. 
The Kampala amendments make no provision for humani-
tarian intervention, either. Even a very limited incursion of 
armed troops in a rescue operation—like the Israeli com-
mando raid at Uganda’s Entebbe airport in 1976 to rescue 
passengers held hostage there—could therefore be charged 
as an act of criminal “aggression.”

But for all the sweep of the new jurisdiction, it con-
tains a very notable omission. By its terms, only those 
who “direct the political or military action of a state” can 
be guilty of “aggression”—that is, the defi nition does not 
apply to leaders of terrorist organizations like al Qaeda 
or the Taliban or Hezbollah. The Kampala amendments 
do specify that “aggression” encompasses the sending of 

“armed bands, groups, irregulars or mercenaries, which 
carry out acts of armed force against another State”—but 
only when the “sending” is “by or on behalf of a State.” If 
Syria hosts terrorist groups plotting aggression against Iraq 
or Israel, then, its leaders can escape liability by insisting 

The ICC project supposes that, 
where the great powers cannot 
agree at the Security Council, 
a group of isolated judges can, 
all by themselves, determine 
the rights and wrongs of 
international confl icts with the 
confi dence of a domestic court 
judging ordinary crimes. 
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that these groups were not directed “by or on behalf ” of 
the Syrian government in their actual attacks. 

Thus, the Kampala amendments immunize govern-
ments that harbor and cooperate with terrorist networks, 
so long as they don’t exercise overly direct control of their 
operations—while offi cials in countries attacked by ter-
rorists risk being charged with “aggression” for retaliat-
ing against terror bases in other countries. This asymme-
try cannot be attributed to inadvertent drafting error. The 
Kampala amendments were, as the offi cial text acknowl-
edges, adopted “in accordance with” a U.N. General Assem-
bly resolution of 1974. Indeed, they track precisely the lan-
guage of that resolution. 

The U.N. General Assembly took every opportunity 
in the 1970s to express support for the “just struggles” of 
guerrilla forces attacking South Africa and the Portuguese 
colonies in Angola and Mozambique—and for the Pales-
tinian terror networks attacking Israel. So the 1974 reso-
lution ends with the stipulation that nothing in its defi ni-
tion of “aggression  .  .  .  could in any way prejudice the right 
[of]  .  .  .  peoples under colonial and racist regimes or other 
forms of alien domination  .  .  .  to struggle [‘for self-deter-
mination, freedom and independence’] and to seek and 
receive support.” Having licensed “struggle” against “racist 
regimes,” the General Assembly underscored the point the 
following year by adopting a resolution that defi ned “Zion-
ism” as “a form of racism.” A few years later, it endorsed a 
Law of the Sea Treaty that defi ned “piracy” in a way that 
excluded ideologically based terror groups from the sorts 
of force authorized against mere “pirates” attacking ship-
ping for “private ends.” 

It’s easy to see why governments sympathetic to ter-
rorism would today welcome a defi nition of “aggression” 
that works so well for them. Why does this meet with the 
approval of the Obama administration?

SAFEGUARDS THAT WON’T SAVE

The Obama administration has tried to downplay the 
outcome of the Kampala conference, and even advo-
cates for the ICC insist the new provisions won’t 

make much difference in practice. It won’t go into effect for 
seven years, after all, and it is hedged with safeguards. 

On substance, the advocates note that the defi nition 
implicitly excludes marginal or ambiguous cases by limit-
ing “aggression” to an act which “by its character, gravity 
and scale, constitutes a manifest violation of the Charter of 
the United Nations.” But these terms have no clear mean-
ing, as the U.S. representative, Ambassador-at-large Rapp, 
warned at the outset of the Kampala conference. The defi -
nition specifi cally incorporates many actions that, in terms 

of “gravity” and “scale,” might seem rather minor com-
pared with full-scale invasion. If it were clear what sorts 
of acts were “manifest” violations of the U.N. Charter, the 
conference could have offered a list of extenuating circum-
stances to distinguish allowable (or ambiguous) measures 
from “manifest” violations. The failure to offer any such 
clarifi cation indicates that there is no agreement on what 
circumstances might distinguish limited interventions or 
defensible measures from “manifest” aggression. 

What the conference did instead was offer amendments 
to the regulations defi ning procedural standards for the 
court (so-called “Elements of Crimes”). These amendments 
specify that the “term ‘manifest’ is an objective qualifi ca-
tion”—that is, not a matter of subjective intent on the part 
of the alleged perpetrator. Another amendment specifi es 
that the ICC prosecutor need not “prove that the perpetra-
tor made a legal evaluation as to the ‘manifest’ nature of the 
violation of the [U.N.] Charter.” In other words, good faith 
reliance on a seemingly plausible legal theory is no defense 
to the charge of “aggression”: That crime will be defi ned 
as the judges at the ICC deem appropriate—by whatever 
criteria they prefer. 

The assumption on the part of ICC advocates in Europe 
is that the court will exercise prudent discretion before 
wading into controversial disputes. But why suppose that? 
Western countries decided not to fi ght over the 1974 U.N. 
General Assembly resolution, so it was adopted by con-
sensus. Such resolutions were not binding—what did 
it matter? A decade later, the International Court of Jus-
tice decided to accept Nicaragua’s suit against the United 
States for various acts aimed at resisting Nicaragua’s sup-
port for guerrilla forces in Guatemala and El Salvador. The 
United States protested, among other things, that the ICJ 
was usurping authority reserved to the Security Council 
and ignoring the U.S. reservation against submitting dis-
putes to the world court on claims grounded in multilateral 
treaties. The ICJ brushed past all these objections, holding 
that provisions of the U.N. Charter and the Geneva Con-
ventions were now customary law—and that the 1974 Gen-
eral Assembly resolution had also established a customary 
law principle that states may not invoke the right of “self-
defense” against nonstate actors based in foreign countries. 

The Reagan administration was so provoked that it 
withdrew the long-standing American consent to have 
claims against the United States presented to the Interna-
tional Court of Justice. But the ICJ was not much chastened. 
In 2003, when the General Assembly asked it to rule on 
the “wall in Palestine” (that is, the barrier Israel had con-
structed to thwart attacks by suicide bombers), not only the 
United States but also the European Union, Russia, India, 
and a half dozen other states urged the ICJ not to intervene 
in the midst of ongoing peace negotiations between Israel 
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and its neighbors. The court ignored these pleas to deliver 
the rebuke that the majority in the General Assembly was 
so eager to have on record. In condemning Israel’s “wall” 
against suicide bombers, the court again invoked the 1974 
U.N. resolution to support its claim that the right of “self-
defense” does not extend to attacks by nonstate actors. 

Why is it, exactly, that we think the International Crim-
inal Court will be more restrained than its companion 
institution in the Hague, the International Court of Jus-
tice? The judges of the ICC are elected by member states 
of the ICC—a gathering in 
which Third World countries 
are now also the majority. Why 
won’t the ICC have the same 
incentives to play to the gal-
lery of the “nonaligned,” the 
unserious, and the malevolent? 
Not to worry! The fi ne points 
of legal reasoning won’t mat-
ter, say defenders, because the 
Kampala amendments allow 
parties to the ICC treaty to opt 
out of the court’s new jurisdic-
tion, and even if the United 
States should some day join 
the ICC, it simply won’t con-
sent to the court’s jurisdiction 
over aggression (nor would 
Israel or other states which 
fear they will need to use force 
in self-defense). But will our 
NATO allies, all but Turkey 
already full participants in the 
ICC’s other activities, decide to 
opt out of the court’s jurisdic-
tion over aggression? 

At Kampala, despite American pleas, European states 
were unwilling to resist calls for expanding ICC jurisdic-
tion in principle. Will they have recovered enough confi -
dence by 2017 to say, “We have supported the principle—
but we never meant to let it apply to us”? Most EU states 
don’t have the military capacity to mount any sort of mili-
tary operations outside their own borders, anyway, so they 
may fi nd it quite tempting to claim that no one should act 
without Security Council endorsement. Given Europe’s 
commitment to a “common foreign and security policy,” 
will Britain and France really have the backbone to resist 
a common EU move to embrace the aggression amend-
ments? Is public opinion in these countries really so com-
mitted to retaining legal immunity for the participants in 
another war like that in Iraq?

Meanwhile, reliance on the opt-out misses the larger 

picture. At the same time that the Kampala amendments 
authorized states to exempt themselves from the ICC’s new 
jurisdiction, they also authorized the Security Council to 
impose this new jurisdiction on any state, including states 
that have not agreed to previous areas of ICC jurisdiction. 
So the next time there is an uproar over something like the 
attack on the Gaza fl otilla, the Security Council can instruct 
the ICC to investigate. The council won’t even have to say 
the disputed action did, in its considered view, consti-
tute “aggression.” It can (under the terms of the Kampala 

amendments) simply recog-
nize that there is controversy 
about whether force was justi-
fi able and hand off the matter 
to the supposedly nonpolitical 
legal processes of the ICC—as 
we in America hand off con-
troversial disputes to indepen-
dent prosecutors. 

Is it certain that a future 
U.S. administration would not 
fi nd this a convenient way to 
deal with an international con-
troversy with which it did not 
want to become too involved? 
As it is, the Obama adminis-
tration gave ambiguous signals 
on whether it would support a 
new U.N. “investigation” of 
the Gaza fl otilla incident. And 
what about American actions 
that provoke condemnations 
at the U.N.? Would an Ameri-
can president really fi nd it so 
easy to veto a Security Coun-
cil resolution referring the 

matter to the ICC? After all, the ICC prosecutor would, at 
the outset, only be “investigating” all the disputed circum-
stances, and other permanent members of the council (at 
least France and Britain) might already have agreed to sub-
ject themselves to such “investigations.” To hold the line 
on American immunity, the president would have to say, 

“Yes, we’ve been saying since the days of Secretary Clinton 
that ‘we support the ICC,’ but we didn’t mean we would 
put our own people at risk. We only ‘support’ investiga-
tions of others.” 

But still, says the State Department, the consequences 
of the Kampala conference will be contained. Along with 
changes to the ICC statute, the conference endorsed a set of 

“understandings” of what they mean, including a stipula-
tion that the new defi nition of aggression is not evidence of 
customary law. So, say our offi cials, the effect of the Kam-

The visitors’ gallery on a rare day when the ICC was
open to the public, September 20, 2009 
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pala amendments will be limited. But the United States 
insisted in 1945 that the Statute of the International Court 
of Justice have a similar provision, holding that its deci-
sions would be binding only on parties to the immediate 
case and the ICJ’s rulings would not be a source of law jus-
tifying future decisions. The United States also took care 
to have the U.N. Charter stipulate that only decisions of 
the Security Council—where Washington retained a veto 
on substantive resolutions—would be “binding,” while 
resolutions of the General Assembly would simply be “rec-
ommendations.” The actual practice of the International 
Court of Justice shows how futile such lawyerly stipula-
tions are when determined judges set out to impress the 
world with the majesty of international law. 

Harold Koh warned at the outset of the Kampala con-
ference that “as yet no authoritative defi nition of aggres-
sion exists under customary international law.” Adopting 
an ambiguous or open-ended defi nition at the conference 
might encourage “unjustifi ed domestic prosecutions,” as 
countries assert “universal jurisdiction” (by which any 
state may choose to exercise criminal jurisdiction, even 
if the crime had no connection with its own territory or 
its own nationals) to punish the poorly defi ned crime of 
aggression by offi cials of other states. Under the circum-
stances, he warned, such prosecutions would be “highly 
unlikely to promote peace and stability.” 

And now? Language in the Kampala “understandings” 
stipulating that the new defi nition does not, in itself, estab-
lish customary law does not establish much at all. Even if 
the new language in the ICC statute is not “evidence of cus-
tomary law,” its ratifi cation by any sizable number of states 
could readily be taken as evidence of state practice. If the 
world agrees—more or less—that perpetrators of aggres-
sion should be punished, why shouldn’t the nations most 
committed to international law take it upon themselves to 
pursue prosecutions in their own courts against aggressors 
who have opted out of the ICC’s jurisdiction? The pream-
ble to the ICC statute asserts that “it is the duty of every 
state to exercise its criminal jurisdiction over those respon-
sible for international crimes.” 

That admonition seems to have encouraged European 
states to attempt to prosecute former Chilean president 
Augusto Pinochet in the late 1990s—and attempt prosecu-
tions of American and Israeli offi cials in the years since—
on the theory that the worst international crimes fall under 

“universal jurisdiction.” Nothing in the Kampala amend-
ments disavows the exercise of such jurisdiction for the 
crime of aggression. 

The least one can say is that the outcome in Kampala 
will reinforce trends in international law that would con-
strain future U.S. foreign and security policy. Does that 
really not matter?

WHY INTERNATIONAL LAW MATTERS

It is telling that defenders of the Kampala amendments 
stress the procedural safeguards which, they say, will pro-
tect Americans from prosecution. It is as if the court’s 

authority were already an established fact and the challenge 
now is to have our defense lawyers fi nd the most promising 
loopholes. But that is conceding the main point at issue. The 
court has no power to make arrests or compel governments 
to hand over documents and witnesses. It depends on the 
cooperation of governments, yet it has no power to punish 
governments that fail to cooperate. In practice, the court’s 
effectiveness must depend on its moral authority. 

That is so, not only when it comes to cajoling coopera-
tion from governments in particular proceedings, but also 
in larger terms. Even defenders of the court acknowledge 
that it is only a supplement to enforcement by governments, 
that it will never have the capacity to mount more than a few 
trials each year—across the whole range of its enforcement 
responsibilities. And when it comes down to it, the United 
States asks hundreds of thousands of soldiers, sailors, fl ight 
crews, and intelligence agents to risk life and limb to defend 
our country. We can certainly tell high offi cials that they 
must accept, as part of the burden of offi ce, the very slight 
risk that they may be threatened with some sort of legal pro-
ceeding before international jurists in the Hague. The issue 
is not the safety of American offi cials but their confi dence 
and effectiveness in a world that looks to more or less anony-
mous offi cials in the Hague for moral guidance. The ICC is 
all about relocating moral authority in the world. 

The idea that Islamist terror networks would be 
deterred by the International Criminal Court was always 
absurd, as was the idea of the ICC deterring states which 
harbor or cooperate with terrorists. So it was, apart from 
other considerations, almost logical for the Kampala con-
ference to exempt nonstate “armed bands” and the states 
that host them from the court’s new jurisdiction. But even 
when the jurisdiction might apply, as with a direct attack 
by one state on its neighbor, the ICC won’t affect a tyrant’s 
calculations. North Korea and other rogue states have not 
consented to the ICC’s jurisdiction. 

Where the threat of ICC prosecution will matter is in 
democratic countries or countries that depend on assistance 
from democratic countries. As our experience in the past 
decade shows, people in democracies have come to regard 
military action of almost any kind as inherently question-
able. Almost any use of force can be challenged as dispro-
portionate or premature or counterproductive. Legitimate 
experts are always available to reinforce such arguments, 
and opportunistic politicians are usually quite ready to 
provide them a platform, especially if military action drags 
on or encounters diffi culties. Almost every major Ameri-
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can action since World War II has been dogged by skeptical 
challenges, often enhanced by conspiracy theories about 
the “true” motivation for the intervention. 

But in the past, American administrations did not seri-
ously contend with the claim that resort to force would be 

“contrary to established international law.” With all the 
rage and rancor provoked by the Vietnam war in its last 
years, no one wasted much time arguing about legal issues. 
These were understood by almost everyone as inherently 
disputable and so not really to be settled by citations of 
legal authority.

The advent of the International Criminal Court rati-
fi es a new expectation that military policy can, indeed, be 
settled by lawyers. So whether the ICC actually does try 
to prosecute an American is almost beside the point. The 
rage of legal scholars against John Yoo and others in the 
Bush Justice Department refl ected a remarkable degree 
of acceptance for a new assumption: Even in the midst 
of war, questions about detention and interrogation pol-
icy have clear and determinate answers, quite apart from 
what commanders on foreign battlefi elds may think nec-
essary. It did not seem to matter that there were hardly 
any American judicial precedents to guide the Bush Jus-
tice Department. It did not even matter that most for-
eign precedents were not clearly at odds with the policies 
fi nally adopted. The “law” was something to be settled by 
the consensus of law professors at prestigious universities.

Consider the Obama administration’s continu-
ing promise to close the Guantánamo detention center. 
Since the Supreme Court rulings in Bush’s second term 
extended habeas corpus to Guantánamo detainees, there 
is no legal distinction whatever between holding the 
remaining detainees in Cuba and transferring them to 
maximum security prisons in Illinois or Colorado. Still, 
the idea has taken root that Guantánamo is an affront to 

“international law,” so it is too late now to offer even legal 
arguments in response. And that has happened without 
an authoritative pronouncement from any international 
tribunal, but merely in response to expressions of opinion 
by the International Red Cross, the European Parliament, 
and various other bystanders, denouncing Guantánamo 
as a “law-free zone.” 

We may, in fact, get the worst of both worlds by expand-
ing the ICC’s jurisdiction in principle while limiting its 
reach in practice. A string of controversial decisions that 
were openly scorned by much of the world would dent the 
court’s authority. But even standing on the sidelines, the 
ICC encourages the idea that there really is a defi nite legal 
standard for aggression—as for all the minutest tactical 
operations within war—without endangering this inspir-
ing thought by associating it with controversial conclu-
sions in particular cases.

The interest of the United States is in ensuring that 
it retains the sovereign right to make its own decisions. 
And as our military capacity gives us a wider range of 
potential options to choose from—and a much wider 
range of allies and partners who depend on our choices—
we have special incentives to make sure that no inter-
national institution supplants our authority. But that is 
precisely what the ICC symbolizes. The world has grown 
impatient with political deliberations in the U.N. Secu-
rity Council, where the great-power veto forces intermi-
nable negotiations. What the ICC promises—or holds 
out as an ideal—is an alluring middle way between leav-
ing ultimate decisions to sovereign states and establish-
ing a world government to enforce the will of the global 
majority (or some well-placed global oligarchy?). Instead, 
we can just have rules, adumbrated and applied by legal 
experts in the Hague. 

This is, in truth, as childish as the Iraqi reliance on 
those explosive-detection wands to avoid the unpleasant-
ness of bomb-sniffi ng dogs. Much of the world wants to 
believe that a court can settle the question of “aggression” 
by legal logic. Then it won’t be necessary to take sides or 
even take serious steps to deal with actual threats. 

What happened this summer was that the Obama 
administration decided it was easier not to disrupt this 
pleasant fantasy than to meet its responsibility to pro-
tect those who carry out the national security policies of 
the United States. Instead, the United States showed the 
world that it has rejoined the “international consensus” 
so rudely disrupted by the Bush administration. It will 
be years before we have to say we don’t actually share the 
premises of this latest dream of “peace through law.” And 
by then—we’ll have balanced the budget and gotten our 
debt under control, so we’ll be better able to confront this 
external challenge.

The problem is that, in the absence of a world legisla-
ture, advocates of international law tend to treat silence as 
consent (and they treat incoherent mumbling as equiva-
lent to silence). That is how “consensus” leading to new 

“customary international law” gets established. A new 
“consensus” gained a lot of momentum at Kampala with-
out any serious opposition from the United States. The 
world took another large step toward isolating and stig-
matizing the American understanding of the “inherent 
right of self-defense.” 

It will be important, in the next few years, to put the 
world on notice that we don’t, in fact, mean to go along 
with the subsequent stages of the project that the ICC rep-
resents. But we can’t now rely on the Obama administra-
tion to stand up for our sovereign rights. Time for others—
especially in Congress—to start doing so before it’s too late 
to say, “We didn’t really mean it.” !
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A Fortune Underfoot
Can Bolivia develop its mineral wealth—

and undermine Hugo Chávez?

The stark white landscape of the Salar de Uyuni 
in the Potosí department of Bolivia is punctu-
ated only by pink fl amingos and salt pyramids 
being slowly shoveled and loaded onto llamas 
by the Quechuá Indians. It is an unlikely place 

to be at the forefront of the future of the world’s energy 
supply. Yet this remote salt fl at high in the Andes is at the 
heart of a global battle which captures nearly every modern 
ideological struggle: north vs. south, east vs. west, socialism 
vs. capitalism, native vs. foreigner, rich vs. poor. What lies 
beneath the surface here could turn Bolivia (one of South 
America’s poorest countries) into the Saudi 
Arabia of the 21st century. In 2009, the U.S. 
Geological Survey confi rmed that Bolivia is 
sitting on half the world’s lithium, and it is 
concentrated in the Salar de Uyuni. 

Lithium is the oil of green technol-
ogy. Rechargeable lithium-ion batteries 
are vastly superior to nickel-based batter-
ies. Lighter than nickel, lithium can hold a 
much greater charge and for longer. It also 
has a much lower self-discharge rate—5 
percent a month compared to 10-30 per-
cent for nickel batteries. Rechargeable lithium-ion bat-
teries are already powering everything from cameras, cell 
phones, and laptops to cars, and former Bolivian presi-
dent Jorge “Tuto” Quiroga told me that the applications 
are limited only by the imagination. “Right now it’s cars; 
someday it’ll be motorcycles; someday it could be boats, 
and one day small planes. I am sure that well before 2045, 
in Denmark, Norway, or someplace in California, houses 
or apartments will be able to have lithium batteries out-
side and that from midnight until two in the morning the 
electronic system will charge the battery so the house can 
function all day without drawing on the grid.” That day 
may be closer than he realizes: Earlier this year, a small 

plane fl ew for 24 straight hours powered only by solar 
panels and rechargeable lithium-ion batteries.

The Salar de Uyuni is the latest and greatest discovery 
in the “Lithium Triangle”: 16,000 square miles straddling 
northern Argentina, Chile, and southern Bolivia, where an 
estimated 75-90 percent of the world’s lithium deposits are 
located. So far, Chile’s Salar de Atacama has been the largest 
source and the best exploited—particularly by the Chinese, 
who imported 4,300 tons of it in 2008. 

The importance of the Salar de Uyuni is not lost on 
Bolivia’s socialist fi rebrand president, Evo Morales, who 
said before a meeting in February 2009 with French bil-
lionaire industrialist and Sarkozy chum Vincent Bolloré: 

“Lithium is the hope not just for Bolivia but 
for all inhabitants of the planet.” Though 
Bolivia has yet to produce or export one 
pound of the stuff, delegations of Canadians, 
French, Chinese, South Koreans, Brazilians, 
Russians, and Japanese have been clogging 
La Paz’s international airport as they come 
to court Morales. Reducing dependency on 
Middle East oil will mean increasing depen-

dency on imported lithium from South 
America, with all its political complexities.

For there is another group of people 
who understand the value of Bolivia’s lith-
ium: the Quechuá Indians on whose ances-
tral lands it is found. Francisco Quisbert, 
the 64-year-old leader of Fructas, a union-
like group of salt gatherers and quinoa 
farmers on the edge of the Salar de Uyuni, 

has said: “We know that Bolivia can become the Saudi Ara-
bia of lithium. We are poor, but we are not stupid peasants. 
The lithium may be Bolivia’s, but it is also our property.”

A Hugo Chávez protégé, Morales rode into offi ce 
on a wave of nationalist sentiment by styling himself 
a defender of the native Indian against the foreign rav-
ager. He kicked out Americans, has defended the farm-
ing of coca as a protected indigenous tradition, and likes 
to nationalize foreign-owned companies on May Day. A 
new constitution ratifi ed in January 2009 was aimed at 
empowering Bolivia’s indigenous peoples and granted 
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at Columbia University.

Salar
de Uyuni

ARGENTINA

BOLIVIAPERU

BRAZIL

CHILE

La Paz

PARAGUAY

South
Atlantic

AREA
SHOWN

TH
E 

W
EE

KL
Y 

ST
AN

D
AR

D



THE WEEKLY STANDARD / 27AUGUST 23, 2010

them vaguely worded ownership of all natural resources 
on their lands—a provision that is now throwing a wrench 
in the works of lithium-mining negotiations. 

Despite the new constitution, Morales—who notably 
speaks neither of the indigenous languages, Aymara and 
Quechuá, but only the colonialist language, Spanish—is 
insistent that “the state must have control of 60 percent of 
the earnings” from lithium. But in late March, Morales was 
forced to repeal a decree that established a state resources 
company to handle the extraction of the Salar de Uyuni’s 
lithium. The community of Potosí rejected the government 
decision to create a La Paz-based company, and Concipo 
(the civic committee of Potosí) threatened a region-wide 
strike if the department did not receive a more direct role in 
the business. Concipo wants a 50-50 joint venture between 
the department and the national government to develop the 
deposits—not exactly the split that Morales or his foreign 
suitors had in mind. 

Morales treads a dangerous line between his moneyed 
foreigners and his poor indigenous supporters. But Bolivia 
cannot exploit its lithium without foreign investment and 

expertise, and its main competitors have the jump on it. 
Chile and Argentina (the other two legs of the Lithium Tri-
angle) already account for more than half the world’s 27,400 
metric tons of annual lithium production. Since lithium 
comes mainly from high-altitude deserts, Australia and 
China are also major producers—though China’s reserves 
are mainly in the western provinces of Qinghai and Tibet, 
where infrastructure is rudimentary at best. In the United 
States, Nevada’s Western Lithium Corporation is devel-
oping deposits in King’s Valley in hopes of being a major 
domestic supplier to the U.S. automotive industry. And now 
also Mexico, where the Cierro Prieto geothermal brines in 
Baja California are ramping up their production capacity to 
meet the rising demand for rechargeable lithium-ion batter-
ies for the new electric cars being launched this summer. 

Then of course there’s Afghanistan and its much-touted 
$1 trillion in mineral reserves. According to the report 
released by the Pentagon and published by the New York 
Times, mining could fi nally bring peace and prosperity to 
Afghanistan. Besides copper, gold, and iron, Afghanistan’s 
Ghazni province allegedly has lithium reserves to rival N
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A miner works the Salar de Uyuni, the world’s largest salt fl at
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Bolivia’s and make it “the Saudi Arabia of lithium,” accord-
ing to the leaked Pentagon memo.

But not everyone is convinced. William Lamarque, a 
cofounder of Balor Capital, an adviser on risk management 
to the mining industry, says: “This is Pentagon spin to gar-
ner support for the war effort in Afghanistan. There’s no 
mining culture there.” Not only does Afghanistan lack the 
physical and institutional infrastructure to sustain large-
scale industrial mining, minerals tend to be found in pre-
dictable and proven tracts, and there is little evidence of this 
yet in Afghanistan. Lamarque is not convinced the deposits 
are really as large as the Pentagon claims. “They’re based 
on aeromag surveys, airplane fl yovers with equipment that 
records the magnetism of what lies beneath the surface. But 
to really know what’s there,” he says, “you have to go around 
drilling holes in the ground. It’s a very old-fashioned process 
and geologists are like explorers: a guy 
roaming the landscape alone with his 
pick.” Security in Afghanistan, more-
over, is a concern. “You can’t protect an 
armored patrol in Afghanistan, never 
mind a poor fellow with a pick.”

Even if you could mine success-
fully there, getting the minerals out 
would be another obstacle. Afghani-
stan is a landlocked country. The most 
accessible deepwater ports are the Chi-
nese-built port in Gwadar, Pakistan, 
and Chabahar, Iran. Both options likely to be unpalatable 
to Westerners, though not to the Chinese, whose state policy 
of political neutrality in their pursuit of natural resources 
makes it easier for them to do business in the region. “The 
only viable option, then, is to fl y the minerals out. While 
that’s cost-effective for gold, platinum, and palladium, it 
isn’t for iron, coal, copper, or raw lithium: too much bulk, 
not enough value-added. Afghan mining could be impor-
tant and profi table, but we’re a generation away,” says 
Lamarque. So he would rather mine in Bolivia? “Oh, God, 
yes! Bolivia, a thousand times Bolivia.” 

Bolivia’s greatest hope for the rapid development of its 
lithium reserves lies with the automotive industry. 
Carmakers are switching their hybrids from nickel-

based batteries to lithium-ion batteries, which are essential 
in fully electric cars, such as the new batch of Beijing taxis 
made by BYD, a Chinese company that is one of the world’s 
leading manufacturers of rechargeable lithium-ion batteries 
and an emerging manufacturer of inexpensive electric cars. 
The average car battery consumes 30 times the lithium of a 
laptop computer battery, and Bolivia would be an attractive 
place to manufacture them. (The country stands to make 

$30-40 billion from the export of high value-added lithium-
ion batteries, but only $5 billion if it merely exports the raw 
materials, says Quiroga.) While many foreign companies—
including BYD—simply want to mine and export Bolivia’s 
lithium, as has been done with the country’s silver and cop-
per, the Bolivians know money is pouring into the lithium-
ion battery industry. 

In 2008, Warren Buffett bought a 10-percent stake in 
BYD through his MidAmerican Holdings, and MidAm-
erican’s chairman David Sokol thinks BYD’s technology 
is “a potential game-changer if we’re serious about reduc-
ing carbon-dioxide emissions.” Based in Shenzen in south-
ern China, BYD already employs over 12,000 engineers 
in producing rechargeable lithium-ion batteries. LG and 
Samsung are also getting into the business. The market for 
lithium is booming. Although tonnage prices have dropped 

from $5,000 per ton to $4,500 
per ton as a result of shrink-
ing demand during the reces-
sion, the demand from electric 
carmakers is expected to push 
prices back to $5,000 per ton 
and more in 2011.

The Bolivians hope that 
companies might manufacture 
lithium-ion batteries in the 
country, and eventually even 
electric cars. For the Morales 

administration, the most tempting offer so far has come 
from Bolloré. On April 29, 2010, Thierry Maraud, Bolloré’s 
fi nancial director, announced a proposed deal with the La 
Paz government. Clearly designed to curry favor with the 
Quechuá, it is entitled “A Franco-Bolivian Project for the 
Well-Living of Bolivians in Harmony with Pachamama.” 
(Pachamama is the Andean Mother Earth.) The Bolloré 
proposal is for full industrialization of the Salar de Uyuni—
mining not just lithium but potassium, borax, and a variety 
of other minerals as well—and would include the manufac-
ture of both batteries and electric cars.

Yet while Bolloré’s ethnically sensitive proposal is 
tempting to the various Bolivian parties, it is not the most 
effi cient way for the country to join the world lithium mar-
ket. While no one has disclosed the amount of additional 
investment required to take production from lithium car-
bonate to metallic lithium to new-generation batteries, it 
looks certain to take at least six to seven years to start pro-
ducing cars. Quiroga, for one, thinks the Morales adminis-
tration is wasting the country’s time and would do much 
better to go straight to the Chinese or South Koreans and 
persuade a company like BYD or LG to establish a joint 
venture in Bolivia for the processing of lithium carbonate 
and the manufacture of rechargeable lithium-ion batter-

Hugo Chávez treats 
Evo Morales paternalistically 
and has spent hundreds of 
millions of dollars in buying 
up Bolivia’s debts, 
effectively turning it into a 
Venezuelan dependency.
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ies. Building electric cars in Bolivia could be a later step. 
Quiroga has a very clear vision for his country. He was 

involved in the negotiations with Intel to build a micro-
chip assembly plant in Bolivia in the late 1990s and knows 
that the dry Andean climate is perfectly suited to micro-
technology production. He would like to see a variety of 
lithium-based battery production in Bolivia—for cars in 
Oruro, south of La Paz; for laptops and cell phones in 
Potosí and Sucre; and for buses and motorcycles in Bolívar 
and Cochabamba. “We know that batteries will continue 
climbing the production chain. Taiwan started making 
hard drives and now makes computers, but we have to start 
with lithium batteries.” He says he was the fi rst to publicly 
mention lithium battery production—in a public forum 
last September. The 
Morales government, 
which had previously 
been silent on the topic 
of lithium, then stepped 
in and insisted they must 
assemble cars as well. It’s 
a position Quiroga fi nds 

“very defensive,” though 
he does see electric car 
manufacturing in Boliv-
ia’s future. “I would like 
to make a free trade zone 
in eastern Bolivia, close 
to Brazil, where you can 
assemble cars with Bra-
zilian bodies and Bolivian batteries and fl ood the Brazilian 
and Argentine markets with cars made in South America.” 

So far the Morales government’s modus operandi has 
been to sign accords or memoranda of understanding 
with everyone who comes along. In April 2010, the 

Canadian mining consortium New World Resource was 
invited to join the advisory committee to shape the new 
law to exploit the Salar de Uyuni. South Korea has no fewer 
than 13 companies and state-run research institutes advis-
ing on the most suitable infrastructure for Bolivia’s lithium 
industry. The Russians, as is their custom in Latin Amer-
ica, offered weapons in exchange for access. They hosted a 
Bolivian delegation in Moscow in late April to talk about 
securing Russia’s participation in exploiting Bolivia’s lith-
ium—as well as its zinc, gold, and magnesium—in exchange 
for which Putin and Morales agreed on Bolivia’s borrowing 
more than $100 million on credit for the purchase of Rus-
sian military equipment. 

Yet little has been done on the ground to build up 
the necessary infrastructure in Potosí. “The truth is that 

Bolivia has been talking for years about a pilot desali-
nation plant,” laments Quiroga. “In four years of the 
Morales government, I think they have invested the gran-
diose sum of $300,000, not 1 percent of the new presiden-
tial plane that’s just been bought.” 

Some political observers see a darker motivation for 
Morales’s stalling on lithium: the Machiavellian hand of 
Hugo Chávez, whose entire political strategy is based on 
oil. “What worries me about Bolivia’s current government,” 
says Quiroga, “is that it works closely and absolutely with 
and completely follows all the dictates of Hugo Chávez. .  .  . 
A car that runs [on lithium batteries]—a Nissan Leaf, a GM 
Volt—is a car that is not burning oil.” PDVSA, the Venezu-
elan state-owned oil company, is rumored to own up to 80 

percent of all the drill-
ing rights in Bolivia. 
Chávez treats Morales 
paternalistically and has 
spent hundreds of mil-
lions of dollars in buying 
up Bolivia’s debts, effec-
tively turning it into a 
Venezuelan dependency.

Regardless of whether 
you prefer simple incom-
petence or geopolitical 
conspiracy as an expla-
nation for the Morales 
administration’s slug-
gishness, the truth is 

that to exploit its vast lithium reserves Bolivia needs heavy 
infrastructure development. Although the Salar de Uyuni is 
accessible by roads and a train line, much more is needed if 
international companies are to invest in lithium production 
and battery manufacture. Nevertheless, sprucing these up 
and expanding the local airport so the product can either 
be fl own out for just-in-time manufacturing or taken over-
land to Chile or Peru, is a mere trifl e compared with what it 
would take to make Afghanistan a viable source for world 
manufacturers. Bolivia simply holds much more promise 
for investors in green energy.

Quiroga has a refreshingly passionate utopian vision 
for his beloved country. “What does Bolivia have? .  .  . 
We have three semi-clean fuels [gas, biofuel, geothermal] 
and the three clean technologies of the future [hydro-
electric, solar, wind] and we have half the lithium. What 
a great opportunity to turn Bolivia into Latin Ameri-
ca’s green heart. It is my mission to turn Bolivia into 
the green heart, generating clean energy with recharge-
able lithium batteries made here.” Though how it would 
affect the lives of the Quechuá and their laden llamas 
remains unclear. !

Evo Morales and Hugo Chávez
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How many books concern-
ing William Shakespeare 
amuse as much as they 
inform? I know of only 

one, and it is this one. James Shapiro 
is a Columbia professor whose previ-
ous book, A Year in the Life of William 
Shakespeare: 1599, I once reviewed 
rather sternly. But this new one is 
another story: not only incisive and 
suspenseful, but also funny.

To be sure, much of the subject 
lends itself to humor. It concerns not 
only the other fi gures nominated as the 
true author of Shakespeare’s plays and 
poems—chiefl y by the now exploded 
Sir Francis Bacon, and Edward de 

Vere, the 17th Earl of Oxford, still in 
the running—but also the often weird 
nominators, ranging all the way from 
Australia and Estonia to the New York 
Times. Why such fuss? No other writer 
of comparable stature has had his iden-
tity similarly disputed, regardless of 
how long ago he lived. But not a few 
dignitaries and oddballs, established 
professionals and provocative amateurs, 
have declared Shakespeare incapable of 
writing the plays, narrative poems, and 
sonnets ascribed to him.

To all the arguments for diverse 
claimants, Shapiro has compelling 

ripostes. But being a fair and thorough 
scholar, however orthodox in his views, 
he fi rst meticulously examines the rise 
and evolution of contrary theories. He 
is outstanding in assessing how the 
events and social conditions of a given 
period, or personal crises, infl uenced 
contrarian viewpoints. 

No less fascinating than the argu-
ments on behalf of various claimants 
are the lives of the nominators, as well 
as the sundry forgeries of documents 
by or about Shakespeare that some of 
them resorted to in order to bolster their 
claims. Comic fi ction could do no better. 
There is something risible about the way 
some of the most infl uential contrarians 
“turned to the authorship question only 
after experiencing spiritual crises.” This 
only increased “the tendency to confuse 
the biographical with the autobiographi-

No Mystery Here
Shakespeare wrote Shakespeare’s plays   BY JOHN SIMON

Richard III (Laurence Olivier) consults with the Duke of Buckingham (Ralph Richardson), 1956

EV
ER

ET
T 

CO
LL

EC
TI

O
N

Contested Will
Who Wrote Shakespeare?

by James Shapiro
Simon & Schuster, 339 pp., $26

John Simon is the author, most recently, 
of John Simon on Music: Criticism 
1979-2005 (Applause Books).

Books&Arts



THE WEEKLY STANDARD / 31AUGUST 23, 2010

cal as writers projected onto a largely 
blank Shakespearean slate their own 
personalities and preoccupations.”

Prominent among the claimant push-
ers was, for example, the not-untalented 
American writer Delia Bacon, a Baco-
nian not on the basis of a suppositious 
kinship that she herself minimized but 
largely (as Shapiro shows) for being bru-
tally dumped and ridiculed by a fi ancé as 
well as dropped by her publisher, all of 
which contributed to her ending up in a 
mental hospital. Or take the case of Wil-
liam-Henry Ireland, a Briton who strove 
to impress his father, an unsuccessful 
hunter of Shakespeareana, by producing 
any number of documents, including 
whole or partial manuscripts of Shake-
speare plays known and unknown, as 
well as an encouraging letter from Queen 
Elizabeth—all stuff he later confessed to 
be forgeries.

I fi nd that the supposed bases for 
disputing the authorship of “the man 
from Stratford,” as he was derisively 
referred to, are mainly six. 

• First, that grammar-school educa-
tion and limited means for travel could 
not have provided the requisite frame 
of reference. But as Shapiro points 
out, an Elizabethan grammar-school 
education was considerable: Of Latin 
alone pupils learned more than today’s 
typical university classics major. Much 
could also be gleaned from books and 
conversations with fellow Londoners, 
who included diverse nationals and 
extensive travelers.

• Next, the relative paucity of refer-
ences to the great Shakespeare in con-
temporary writings. For one thing, the 
age did not yet go in for extended biog-
raphy, and there is little enough about 
other dramatists of the period. For 
another, deifi cation, as Shapiro aptly 
calls it, came to Shakespeare much later, 
by way of David Garrick and his likes.

• Third, the assumption that 
Shakespeare’s plays and poems must 
contain autobiographical elements, yet 
nowise jibe with known facts of his 
life. Such eminences as Mark Twain, 
Sigmund Freud, Henry James, and 
Helen Keller, among others, subscribed 
to this notion—which, in its extreme 
forms, had Sonnet 144 hinting that the 
poet was syphilitic, and Sonnet 37 that 

he walked with a limp. For this there 
were usually personal reasons, such as 
Twain’s acknowledging that his own 
writings were largely autobiographical. 
As Shapiro tells us, 

You would think that the endless 
alternatives proposed by those read-
ing his life out of the works—good 
husband or bad, crypto-Catholic 
or committed Protestant, gay or 
straight, misogynist or feminist, or, 
for that matter, that the works were 
really written by Bacon, Oxford, 
Marlowe, and so on—would cancel 
each other out and lead to the con-
clusion that the plays and poems are 
not transparently autobiographical.

But why doubt the power of a genius’s 
imagination, or that a mere glover’s son 

from Stratford could have been a genius? 
Let me cite the case of the humbly born 
Karl May (1842-1912), a popular Ger-
man novelist who wrote 65 volumes’ 
worth of dazzling adventure novels com-
pellingly set in America’s Far West, the 
Middle East, and elsewhere, without 
ever leaving Germany. 

• Fourth, an English aristocrat who 
had all that court knowledge wouldn’t 
demean himself by picking an actor as 
his surrogate. Yet most of the proposed 
claimants were high-level noblemen, 
with Oxford, who, under his own name, 
wrote some tolerable verse and prose, 
by far the likeliest. But what about his 
dying in 1604, after which date most of 
Shakespeare’s greatest plays were writ-
ten? The Oxfordians argued that he 
wrote these plays earlier, to be parceled 
out after his death. Then what of the 

manifest allusions to post-1604 events? 
Was Edward de Vere also a prophet?

• Fifth, why would a great play-
wright retire relatively early to Strat-
ford, stop writing, and become a grain 
merchant and moneylender? We now 
know that he still collaborated with 
other playwrights and, as for being a 
grain merchant, Shapiro asks, “What 
man or woman from the middling 
classes in Stratford wasn’t?”

• Sixth, poor spelling. Shakespeare 
even spelled his own name in different 
ways. But spelling was idiosyncratic 
at the time; so the Earl of Oxford, for 
example, spelled “halfpenny” 11 dif-
ferent ways. And because in italic font 
a “k” followed by a long “s” would 

cause a collision that would make the 
font snap, the easiest solution was to 
insert an “e” or a hyphen or both, turn-
ing Shakspeare into Shakespeare or 
Shake-speare.

But the comedy of it! In 1946 Percy 
Allen proposed to solve the authorship 
mystery “by psychic means.” With the 
mediation of the renowned clairvoyant 
Hester Dowden, daughter of the Shake-
speare biographer Edward Dowden, 
Allen, president of the Shakespeare 
Fellowship, had hilarious conversa-
tions with Bacon, Oxford, and Shake-
speare himself, although receiving dif-
ferent answers from those obtained by 
earlier seekers through other psychics.  
No less laughable were the mock tri-
als of Shakespeare conducted by three 
Supreme Court justices in America and 
judicial eminences in Britain. In both 

William Shakespeare’s grave, Stratford
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grammar and usage, unworthy of a pro-
fessor of English. Thus we get “whom-
ever he was,” a misused “begs the 
question,” “cannot help but,” a child 
Oxford “conceived” (clearly misbegot-
ten), and “different than,” among oth-
ers. I also wonder sometimes whether, 
despite Shapiro’s cogent arguments 

against it, there isn’t something to the 
question of a friend about why it has 
mattered so much who wrote the plays. 
I fi nd in myself a smidgen of sympa-
thy for the schoolboy who notoriously 
wrote, “Shakespeare’s plays were writ-
ten by William Shakespeare or another 
man of that name.” !

I  regularly attend the lunches on 
philanthropic issues held by the 
Hudson Institute’s Bradley Cen-
ter. The lunches feature liberal 

and conservative speakers prepared 
to wage ideological war. But after the 
lunch, the would-be war-
riors discover that, while 
conservatives and liberals 
will always have strong 
disagreements on how 
foundations should spend 
their money, nearly every-
one agrees on the organi-
zational problems affecting nonprofi ts.

Speak to the heads of small or 
medium-size nonprofi ts and, be they 
liberal or conservative, they will tell 
you that the large foundations spend far 
too much money on dubious national 
social-engineering projects and not 
enough on smaller, local projects that 
could improve a neighborhood or com-
munity. The big foundations, they’d 
say, prefer older, established, and non-
controversial grantees to the young and 
struggling. And threaten nonprofi ts 
with increases in the excise tax founda-
tions pay, or with an investigation by 
Sen. Charles Grassley (the bête noire of 
the philanthropic world), and you’ll fi nd 
such stalwart liberals as Paul Brest of the 

Hewlett Foundation or Rebecca Rimel 
of the Pew Charitable Trusts denounc-
ing big government’s heavy hand.

There is an increasing consensus that 
the perpetual and immortal foundation 
is no longer the best way to practice 

philanthropy. On the 
right, the classic exam-
ple of a term-limited 
foundation is the John 
M. Olin Foundation, 
which spent itself out 
in 2005. As John Miller 
shows in his history, 

A Gift of Freedom, the Olin Foundation, 
by deciding to spend itself out, spent 
four times as much on grants as it would 
have if it had been a perpetual founda-
tion with a large endowment and lim-
ited grant-making.

But the left is increasingly realizing 
that there’s a great deal of satisfaction 
in putting your wealth to work while 
you’re alive to see the results. A recent 
report from the term-limited Atlantic 
Philanthropies tells stories of all sorts 
of donors, such as software entrepre-
neur Tim Gill and Steelcase heir John 
Hunting, who decided to spend their 
fortunes during their lifetimes. Ray D. 
Madoff, a Boston College law professor, 
has joined this increasing trend by the 
left to side against perpetual founda-
tions with her new book. Immortality 
and the Law is about all sorts of issues 
that affect estates, ranging from cryon-
ics to copyright. But it is, at its heart, a 

Living Will
It’s best to bestow when the going is good.

BY MARTIN MORSE WOOSTER

countries, Shakespeare won the verdict, 
but the mere evoking of possible con-
spiracies, and conceding Oxford to be 
the least unlikely of other contenders, 
helped the Oxfordians’ cause. These 
were the times of conspiracy theories 
concerning the Kennedy assassination 
and other tragic events, and of 80 per-
cent of Americans believing “the gov-
ernment is hiding knowledge of the 
existence of extraterrestrial life forms.”

Much earlier, already, the skepticism 
of the Oxfordians was boosted by the 
existence of a single authorial Homer 
having been disproved, and by David 
Friedrich Strauss’s infl uential Life of 
Jesus (1835), which powerfully disputed 
the divinity of Christ. Then why not 
dispute Shakespeare’s authorship for all 
its supposed sanctity? This was the sort 
of thing that encouraged the founder 
of Oxfordism, John Thomas Looney. 
Mocked for his name, even if he pro-
nounced it to rhyme with “pony” (a 
jest Shapiro avoids), the author writes 
with fi ne irony of Looney: “His logic 
is unassailable—but only if you believe 
that great authors don’t write for money 
and that the [Shakespeare] plays are 
transparently autobiographical.”

Yet despite knockout blows by Sha-
piro and a slew of distinguished schol-
ars, Oxfordism lingers with proponents 
such as Joseph Sobran, Lewis Lapham, 
and Justice Antonin Scalia. Most 
egregiously, in recent years, William 
Niederkorn, in the pages of the New 
York Times, propagandized for Oxford, 
stooping to such allegations as that the 
Supreme Court justices had changed 
their opinions, and now all found for 
Oxford, and that Oxfordism was being 
“taught in more universities and col-
leges than we can begin to imagine.”

The last section of Contested Will 
provides mighty proofs for Shake-
speare’s authorship. One such is that a 
nobleman such as the Earl of Oxford, 
alleged by some to have also been 
Queen Elizabeth’s lover, had additional 
reasons for concealing his authorship. 
If so, anything about such a scandal-
prone fi gure would have been ferreted 
out and maliciously publicized. 

My one cavil with Shapiro’s inge-
niously structured and winningly writ-
ten book is with the sporadically sloppy 
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critique of the idea that donors should 
set up perpetual foundations.

Madoff is a writer who comes up 
with correct conclusions using wrong-
headed premises and dubious analysis. 
She loves taxes so much, for example, 
that she actually calls the period from 
1941 to 1977, when the federal estate 
tax was at a rate of 77 percent, “the 
golden age of the estate tax.” Moreover, 
she distrusts the fundamental principle 
that people who create wealth should 
spend money on the causes they pre-
fer: “Decisions about how chari-
table dollars are spent are made 
by the wealthy individual instead 
of through the political process,” 
she writes. “In this way, reliance 
on private charity as opposed to 
public tax revenues further under-
mines the strength of the demo-
cratic form of government.” 

She very reluctantly decides that 
the charitable deduction is good 
only because the deduction allows 
donors to act as unpaid advisers to 
government bureaucrats. Adapting 
an idea by the legal scholar Saul 
Levmore, she contends that phi-
lanthropy is “an effi cient way for 
the government to get information 
from the populace regarding which 
programs it ought to support.” She 
offers no evidence that any govern-
ment offi cial has ever used philan-
thropic giving patterns as a guide 
to shaping public policy. When 
donors set up foundations, Madoff 
argues, donors try to shape the 
future with their ideas; the courts, 
she argues, usually act to ensure 
that the questionable or obso-
lete wishes of a donor can be preserved 
indefi nitely. Her two major examples are 
the cases of the fortunes of Beryl Buck 
and Milton Hershey.

Beryl Buck, whose wealth came from 
privately held Belridge Oil, died in 1975, 
leaving her fortune to a trust designed 
(as her will stated) “in providing care for 
the needy in Marin County, California.” 
The trust was given to the San Francisco 
Foundation to administer. Belridge 
Oil was sold to Shell in 1979, making 
Beryl Buck’s share of the estate worth 
$253 million. In 1983 the San Francisco 
Foundation sued to alter the will so that 

Buck’s fortune could be used in the 
Bay Area instead of in wealthy Marin 
County. In 1986, in a titanic legal battle 
dubbed “the Super Bowl of probate” by 
the local press, the San Francisco Foun-
dation lost. Buck’s wealth was used to 
create the Marin County Foundation. 

But the judge in the case ruled that 
some of Buck’s wealth had to be used 
to create three national organizations: 
the Buck Institute for Age Research, 
the Beryl Buck Institute for Education, 
and the Marin Institute. The judge who 

ordered the creation of these organiza-
tions declared that 20 percent of the 
trust be used to create ‘major projects 
.  .  . of national signifi cance and impor-
tance.’ There is no evidence that Beryl 
Buck was interested in infl uencing 
public policy.”

Milton Hershey said that because 
he had no children, “I decided to make 
some of the orphan boys of the United 
States my heirs.” In 1919 he left sev-
eral thousand acres and a majority 
stake in the Hershey Company to the 
Milton Hershey School. But the dra-
matic growth of the Hershey Company 

has ensured that the school has more 
money than it needs to run the school, 
which has an endowment that rivals 
that of the wealthiest prep schools in 
the United States.  

For Madoff, the Buck and Hershey 
cases show that courts “pay only mini-
mal attention to current societal needs” 
when ruling on donor intent. But the 
Marin County Foundation has plenty 
of applicants for its grants. Courts could 
rightfully declare that Milton Hershey 
more than amply satisfi ed his wishes in 

creating his school, and that the 
Hershey wealth could be partially 
diverted to create smaller and 
less lavish Hershey schools in the 
inner cities.

The problem of donor intent 
comes about not because of “dead 
hand” control, but because of the 
abandonment of the principles of 
the foundations’ founders. With 
the important exception of the 
Barnes Foundation, these cases 
involve liberals seizing control of 
foundations created by free-mar-
ket conservatives, such as Henry 
Ford, J. Howard Pew, John D. 
MacArthur, and Andrew Carne-
gie. By creating foundations with 
a strict term limit of no more than 
20 years after a donor’s demise, 
today’s wealth creators can ensure 
that their fortunes can be spent 
on causes they prefer, rather than 
having people they do not know 
spend the money in ways they 
would not like.

George Eastman was the great-
est American philanthropist who 
never set up a foundation. By the 

time of his death in 1932, he had given 
away $125 million, and had hired only 
one assistant to help him. When asked 
by a journalist in 1923 why he didn’t 
set up a foundation, Eastman said, “It 
is more fun to give money away than to 
will it. And that is why I give.”

Ray D. Madoff is wrong in most of 
her analysis of philanthropy. But she 
is absolutely right in her fundamental 
point: It is better for donors to put their 
charitable dollars to work now than to 
create perpetual foundations that may 
or may not help our grandchildren and 
great-grandchildren. !

Chocolate Avenue, Hershey, Pennsylvania
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The Norton Anthology of 
Theory and Criticism is 
the place to go to fi nd out 
what sort of ideas and 

approaches are taken seriously in 
English departments—if not else-
where. Because the NATC is the 
supreme canon-maker that establishes 
the framework of received opinion in 
its fi eld, the appearance 
of a new edition, 2,758 
pages long, is bound 
to reveal much about 
the current climate 
of opinion in English 
studies. 

Despite its length, 
the new NATC is most revealing in 
its omissions, the most signifi cant of 
which occurs in the title. The NATC
claims to deal with “theory,” not with 
“literary theory” and with “criti-
cism,” not merely “literary criticism.” 
One cannot help but be impressed by 
the effrontery expressed by the dele-
tion of the qualifying adjective. The 
strategic omission of “literary” inti-
mates (without explicitly declaring) 
that English professors who use the 
NATC are equipped to provide guid-
ance to all those who employ any sort 
of theory, presumably including their 
colleagues in the social sciences, and 
even in physics and chemistry. Such 
pretension has not been seen since the 
heyday of the Hegelian system, which 
claimed the intellectual authority to 
give the law to every particular sci-
ence and discipline, from physics to 
history and everything in between. 

“Theory” with a capital “T” deserted 
philosophy with the demise of Hege-
lian idealism early in the 20th cen-
tury, but it seems to have reappeared 
in the unlikely precincts of the Eng-
lish department.

In the preface the editors blandly 
assert that the grandiose claims of the 
Theory taught in English departments 

are not only compatible 
with “questioning” and 
“skepticism” but are 
somehow derived from 
just those attitudes. 
“Contemporary theory,” 
they explain, “entails 
a mode of questioning 

and analysis .  .  . skepticism toward 
systems, institutions, and norms.” It 
also involves “a readiness to take criti-
cal stands and to engage in resistance. 
.  .  . [It can be] more descriptively 
termed .  .  . cultural critique.” The 
“Introduction to Theory and Criti-
cism” explains that “critique calls for 
a critic at once suspicious and ethical, 
committed to a set of values different 
from, or directly opposed to, those 
expressed in the text.”

Once again, the omissions are 
revealing. Theorists, one is told, 
“engage in resistance.” Resistance to 
what? We are not told. The critic is 
skeptical toward “norms,” and yet, 
since he or she is (we are assured) also 
“ethical,” the critical theorist must 
endorse some norms. Which ones? 
No answer. At least we know the critic 
must have values “different from, or 
directly opposed to, those expressed 
in the text” he or she is studying. To 
be fair, this stance seems reasonable 
enough in studying some texts, such 
as Mein Kampf, but there are other 
texts, more likely to be encountered in 
literature courses, for which it seems 

Sticks, Stones, Words
The academic study of literature is theoretical.

BY JAMES SEATON

less suitable. One wonders if it is abso-
lutely necessary that the critic “engage 
in resistance” to the “set of values” 
of Middlemarch or The Ambassadors or 
Beloved in order to provide a theoreti-
cally sound interpretation. Perhaps it 
is Theory that should be “resisted.”

The editors recognize that the 
sweeping claims they make on behalf 
of their favored approach will not be 
universally accepted. The fi rst para-
graph of the introduction acknowl-
edges that some might not agree with 
this “turn away from literature and its 
central concerns.” The NATC help-
fully identifi es these dissenters as 
“ ‘antitheorists,’ as they are called.” 
Called by whom besides the editors 
themselves? No answer. Once having 
defi ned anybody who dissents from 
postmodernist theorizing as opposed 
to theory of any sort, it is easy for the 
editors to dispose of the opposition by 
pointing out that “there is no position 
free of theory, not even the one called 
‘common sense.’ ” True enough, and 
yet there is certainly a distinction to 
be made between those theories (like 
19th-century idealism or the post-
modernist theory of the editors) that 
reject common sense and those that 
attempt to clarify and refi ne it.

The fi rst edition already skimped 
on criticism and ideas more than 50 
years old, devoting almost half its 
2,600-plus pages to movements after 
the New Criticism that fl ourished in 
the mid-20th century. This second 
edition, though more than a hun-
dred pages longer, skews its selection 
even further, omitting many key texts 
found in the fi rst edition, beginning 
with Plato’s Ion, a short, witty dia-
logue that raises almost all the central 
questions about literature. Plotinus’ 
Enneads is also gone, thus depriving 
readers of an acquaintance with the 
classic text of Neoplatonism, essen-
tial not only because of its own great 
infl uence but because an awareness 
of Plotinus’ interpretation of Plato 
allows one to better understand Pla-
to’s own thought. 

Other authors dropped from the 
new edition include Quintilian, Mac-
robius, Hugh of St. Victor, Geoffrey 
of Vinsauf, Giambattista Giraldi, 
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Ronsard, Edward Young, Thomas 
Love Peacock (whose satirical Four 
Ages of Poetry provoked Shelley to 
write his Defence of Poetry), Theophile 
Gautier, C. G. Jung, Kenneth Burke, 
Georges Poulet, and E. D. Hirsch 
(whose Objective Interpretation offered 
a rare union of good sense and her-
meneutic sophistication). All these 
omissions allow the editors to devote 
almost 1,500 pages to developments 
after the New Criticism—including, 
especially, the rise of “Theory.”

The additions to the new NATC 
include a category entitled “Anti-
theory,” thus conveying the impres-
sion of an admirable willingness to 
provide space for voices opposing the 
anthology’s own raison d’être. Yet only 
two of the nine critics classifi ed as 
“antitheorists” defend anything close 
to what the editors themselves iden-
tify as the core of the “antitheory” 
position: “a return to studying litera-
ture for itself.” Stanley Fish, listed as 
an “antitheorist,” is probably one of 
the best-known American proponents 
(that is to say, theorists) of what he 
calls “anti-foundationalism.” Gerald 
Graff is also listed as an “antitheorist.” 
But in his own essay he is an advocate, 
objecting to “the established curricu-
lum’s poverty of theory” and arguing 
for a new curriculum in which “theory 
courses should be central, not periph-
eral.” The title of Steven Knapp and 
Walter Benn Michael’s essay, “Against 
Theory,” suggests that its authors are 
taking on postmodernist Theory in all 
its ramifi cations; but the essay itself is 
much narrower, concerning itself only 
with “issues of belief and intention” 
and refraining from any call for “a 
return to studying literature for itself.” 
bell hooks’s [sic] essay is devoted to 
“exploring the radical potential of 
postmodernism as it relates to racial 
difference and racial domination.” 

C. D. Narasimhaiah and Barbara 
Christian are the only critics listed 
whose ideas bear any resemblance 
to the editors’ description of “anti-
theory.” Narasimhaiah, it should be 
noted, does not criticize or even dis-
cuss postmodernist Theory at all, 
focusing instead on the relevance for 
the critic of Indian literature of “a 

fair grounding in Indian Poetics” and 
“familiarity with literary masterpieces 
in Sanskrit and Prakrit.” In her 1988 
essay “The Race for Theory,” Barbara 
Christian observed that “critics are no 
longer concerned with literature, but 
with other critics’ texts” and objected 
strongly to contemporary theory’s 

 .  .  . linguistic jargon, its emphasis 
on quoting its prophets .  .  . its refus-
al even to mention specifi c works of 
creative writers, far less contempo-
rary ones, its preoccupations with 
mechanical analyses of language, 
graphs, algebraic equations, its gross 
generalizations about culture.

Christian, no advocate of any 
“return to studying literature for 

itself,” argued that the true political 
impact of the new, supposedly revo-
lutionary, theorizing was far from 
liberating: “The literature of blacks, 
women of South America and Africa, 
etc., as overtly ‘political’ literature 
was being preempted by a new West-
ern concept which proclaimed that 
reality does not exist, that everything 
is relative, and that every text is silent 
about something.”

Perhaps the most inexplicable 
choice for the “Antitheory” classifi ca-
tion is the most famous and infl uen-
tial theorist in Western history: Plato. 
No explanation is given, and the 
introduction to the Plato selections 

offers no clue, instead deepening the 
mystery by stating the undeniable: 
“A monumental fi gure in the history 
of Western philosophy, Plato looms 
nearly as large in the history of Euro-
pean literary theory.” One is driven 
to the suspicion that it is because the 
implications of Plato as consummate 
theorist are so unwelcome to the con-
temporary apologists for Theory that 
they feel compelled to classify Plato, 
against the evidence of the Dialogues
(including those excerpted here), as a 
batter for the other team.

The parallels are straightforward. 
The most infl uential contemporary 
theorists are contemptuous of com-
mon sense, desire radical cultural 

and political change, and are confi -
dent that theory rather than literature 
provides the key to understanding 
human life. Plato likewise distrusted 
the commonsense ideas of his society 
and worked for revolutionary cultural 
and political change. Literature, he 
came to feel, was dangerous because 
it reinforced and intensifi ed all the 
prejudices and attitudes he opposed. 
Plato was confi dent that it was the-
ory, not literature, that should guide 
human life. 

There are, of course, some impor-
tant differences between Plato’s 
theories and contemporary Theory. 
Plato was the fi rst and most infl u-

Vanessa Redgrave, Madeleine Potter in ‘The Bostonians’ (1984)
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ential “logocentrist” and “essential-
ist,” making him a target for the 
reckless deconstructive extremism 
of Nietzsche, Heidegger, and Der-
rida (NATC contributors all). Plato’s 
Socrates insisted in the Phaedo that 
the “true philosopher” would be 
“entirely concerned with the soul and 
not with the body,” while according 
to the “Issues and Topics” section of 
its “Alternative Table of Contents,” 
the new NATC includes 11 readings 
focusing on “The Body” but no read-
ings in which the soul or the inner 
self comes up as a topic or issue. Plato 
himself was a literary genius whose 
key dialogues and myths remain 
compelling literary works, while 
an article written with ordinary 
clarity is a rare achievement for 
contemporary theorists.

A closer parallel to the con-
temporary theorists in the NATC
may be the feminist protago-
nist of Henry James’s The Bosto-
nians, Olive Chancellor, for whom 
“almost everything that was usual 
was iniquitous.” For some of the 
new contributors it is the political 
and economic order that is espe-
cially “iniquitous.” Lisa Lowe fi nds 
herself in a world where “the con-
tradictions of the national and the 
international converge in an over-
determination of neocolonial capi-
talism, anti-immigrant racism, and 
patriarchal gender stratifi cation.” 
Michael Hardt and Antonio Negri 
call for rebellion against “today’s real 
enemy” which, they explain, is no 
longer Western imperialism or even a 
putative American empire but simply 
“Empire.” Other contributors fi nd 
the usual attitudes about sex iniqui-
tously stigmatizing: Lauren Berlant 
and Michael Warner are troubled by 
American “national heterosexuality,” 
whose narrow judgmentalism sees 
to it that “promiscuity is so heavily 
stigmatized as nonintimate.” Gayle 
Rubin, on the other hand, speaks up 
for “the community of men who love 
underaged youth,” fi nding it unjust 
that “boy-lovers are so stigmatized.” 
Judith Halberstam opposes “male 
dominance and heteronormativity.”

At odds with the usual and nor-

mal, Henry James’s Olive Chancellor 
“felt more at her ease in the presence 
of anything strange,” and this seems 
to be the case with the new contribu-
tors as well: Their enthusiasms, if 
sometimes vague, are at least far from 
the conventional or usual. Lisa Lowe 
envisions “the formation of alter-
native social practices.” Hardt and 
Negri look forward to a time when 
“the multitude” will arise and estab-
lish “constituent assemblies of the 
multitude, social factories for the pro-
duction of truth.” Berlant and Warner 
are enthralled by a display of “erotic 
vomiting,” commenting that on such 

occasions “sex appears more sub-
lime than narration itself.” Object-
ing to male masculinity, Halberstam 
reserves her praise for “powerful and 
affi rmative forms of female masculin-
ity.” Gayle Rubin hopes for a society 
in which “homosexuality, sadomas-
ochism, prostitution, or boy-love” are 
no longer “taken to be mysterious and 
problematic in some way that more 
respectable sexualities are not.”

The narrator of The Bostonians does 
not directly challenge Olive Chancel-
lor’s views, and he gives her credit 
for being personally “distinguished 
and discriminating.” Granting that 
the contributors mentioned above 
possess similarly impressive personal 
qualities, and waiving any judgments 

about their ideas on politics or sexu-
ality, one may still observe that lit-
erature plays little if any role in their 
arguments. That is understandable, 
since those who yearn for transfor-
mative change that will bring about 
a new world free from the attitudes, 
ideas, and institutions of the present 
must regard the most acclaimed liter-
ary works in much the same way Plato 
regarded Homer: as misleading and 
dangerous infl uences to be ignored or, 
if possible, suppressed.

In 2005, about midway between 
the publication of the fi rst edition of 
the NATC and the second, Columbia 

University Press published Theory’s 
Empire, an anthology in which 49 
critics, including such well-known 
fi gures as René Wellek, Anthony 
Appiah, Denis Donoghue, and 
Frank Kermode, offered powerful 
critiques of every aspect of con-
temporary Theory. The anthology 
is no compilation of “antitheory,” 
if that is taken to mean an attempt 
to avoid thinking about theoretical 
issues. If, however, an “antitheo-
rist” is one who does not do battle 
with common sense but instead 
takes it as a starting point, then 
the contributors to Theory’s Empire
should be considered “antitheo-
rists.” The introduction explains 
that its scholars

have to spell out and reinforce some 
rudimentary arguments concerning 
facts and beliefs, evidence and truth, 
knowledge and opinion that should 
by right be considered common-
places but are more often unfamiliar 
to most of our students.

A reader depending on the sec-
ond edition of the NATC to learn 
about contemporary theory, however, 
would never learn that an anthology 
with contributions from many distin-
guished critics challenging the hege-
mony of Theory had been published 
by a major university press. Though 
many recent essays are added to the 
second edition, none of the addi-
tions are by any of the contributors to 
Theory’s Empire.

There are other weighty matters 
about which a reader who trusted this 
volume for a full presentation of con-

René Wellek
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It is a testament to the art world’s 
centrality in contemporary cul-
ture that even marginal fi gures 
like dealers are now treated to 

the sort of full-dress biographies that 
were once the privileged domain of 
generals, monarchs, and great writ-
ers. However one feels 
about this cultural shift, 
it seems quite clear that 
if any recent dealer 
deserves such treat-
ment it is Leo Castelli, 
who presided over the 
international art world, and certainly 
over its New York chapter, for nigh 
on half-a-century. During that time, 
in some measure due to the exertions 
of Castelli himself, New York became 
the undisputed capital of the sort of 
contemporary art in which he exclu-
sively traffi cked.

The longevity of Castelli’s tenure 
means that, unless a New York critic 
happens to be well advanced in years, 
he is unlikely to recall a time when 
this dealer was not the major player 
on the art scene, until his death, at 
age 91, in 1999. Even if one did not 
know the man, one certainly saw him 
everywhere: In the cutthroat arena in 
which he moved, he was remarkable 
for communicating to all and sundry 
an effortless pleasantness. He also 
stood out for being so remarkably well 
dressed, in an equally effortless and 
elegant way, that it is diffi cult even 
now to speak of him without invok-
ing the word “dapper.” But most of 
us never knew much about the man 
behind the smile and behind the 
astounding track record of his success 
in discovering the likes of Rauschen-

berg, Warhol, and a hundred other 
blue chip names. Now, thanks to this 
new biography, we are fi nally in a 
position to know the man.

Perhaps the most fundamental fact 
about him—and I write this with a 
sense of relief—is that there is little 

to disclose in the way of 
scandalous, Kitty Kel-
ley details. Surely he 
had his affairs (many 
of them) and surely he 
hustled to build his 
business. But nothing 

in the nearly 600 pages of this work 
exceeds the normal and licit boundar-
ies of conventional ambition or human 
frailty. And if there was much that the 
generality of his acquaintances did 
not know, that too lay within the nor-
mal ambits of human complexity. By 
all accounts, Castelli appears to have 
lived a relatively placid life over nine 
decades; and though this Jew from 
Trieste was forced to fl ee from fas-
cism and come to America in the early 
1940s, the details of his fl ight might be 
unique but the general narrative is one 
that he shares with millions of other 
men and women of his time.

What most of his more casual 
acquaintances did not know, though it 
is now revealed by Annie Cohen-Solal, 
is that he was hardly born to take up 
the profession with which he is now so 
indissolubly associated. An indifferent 
student, he was, for at least the fi rst 40 
years of life, more interested in moun-
taineering and chasing women than in 
studying art. He was born into an affl u-
ent family in Trieste, where his father 
was the president of the main bank. 
But he exhibited no interest for that 
line of work, or for the law in which 
he earned a degree. He was not even 
especially interested in art, though he 

temporary theory and criticism would 
remain ignorant. Readers who turn 
to the section titled “Marxism” in the 
“Introduction to Theory and Criti-
cism” would never learn that Marxism 
has been the ideology of some of the 
most murderous dictatorships in his-
tory, or that Marx’s predictions about 
the future of capitalism and socialism 
have been discredited by the history 
of the last century. (Likewise, a reader 
of the “Psychoanalysis” section would 
never guess that the scientifi c stand-
ing of Freud’s theory is today almost 
as low among psychiatrists as Marx’s 
among economists.)

Such wholesale omissions tell their 
own story clearly enough. If, however, 
one wants to consider the debate over 
contemporary criticism and theory 
from a larger historical and intel-
lectual perspective, there is no bet-
ter resource than the work of René 
Wellek. Immensely learned in many 
languages, Wellek discusses, in his 
magisterial eight-volume History of 
Modern Criticism 1750-1950, the most 
disparate critical approaches with fair-
ness and acumen throughout, always 
supporting his characterizations and 
judgments with generous quotations 
from the critic under consideration. 
Wellek and Austin Warren’s Theory of 
Literature compared the leading ideas 
of English and American critics with 
the most signifi cant developments in 
European thought about literature, 
shaping several generations of critics. 

René Wellek died in 1995, but there 
is little doubt as to where he would 
stand in the current debates about 
Theory. The coauthor of Theory of 
Literature was anything but an “anti-
theorist,” and yet that is where he 
would have to be classifi ed if, by some 
chance, he were ever considered for 
inclusion. If the editors of The Norton 
Anthology of Theory and Criticism were 
to allow René Wellek to appear in the 
inevitable third edition, they would 
certainly be introducing a perspec-
tive on Theory almost entirely omit-
ted from the earlier versions of the 
NATC. Readings they might consider 
include his 1983 essay “Destroying 
Literary Studies,” or the title essay of 
his The Attack on Literature. !

Castelli’s Art
The connoisseur-dealer who commanded the market.

BY JAMES GARDNER
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James Gardner recently translated Vida’s 
Christiad (I Tatti Renaissance Library).
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did retain, throughout his life, an ama-
teur’s love of good European literature. 
In the course of his peregrinations, 
Castelli came to spend several years in 
Bucharest, where he met his fi rst wife, 
Ileana Schapira, who, as Ileana Son-
nabend, was destined to become, in 
her own right, a dealer almost as emi-
nent as he was. But her 
father, who was extremely 
wealthy, is said to have 
despaired of his charm-
ingly ineffectual son-in-
law, whom he supported 
for decades and set up in 
the short-lived art gallery 
that Castelli opened in 
Paris in the 1930s.

Even in America, 
it would be nearly two 
decades before Castelli’s 
career as an art dealer took 
off when he was 50. Any 
assessment of his ultimate 
success depends upon 
the criteria you choose 
to apply to him. In terms 
of his ability to spot win-
ners, he is probably with-
out peer in the postwar 
period. Only the much-
earlier Ambroise Vollard, 
the discoverer of Cézanne 
and Picasso, comes any-
where close. Shortly after 
coming to America, Cas-
telli managed to ingrati-
ate himself with the lead-
ers of the then-nascent 
movement known as 
Abstract Expressionism. 
And though he cannot 
claim to have discovered 
Pollock and De Koon-
ing, he played no small 
role in the progress of 
their careers. But after 1960, when 
he had his own gallery, Castelli was 
instrumental in discovering some of 
the most celebrated (if not always the 
best) artists in America. Almost sin-
gle-handedly he made the reputations 
of Robert Rauschenberg, Jasper Johns, 
and Andy Warhol, of Frank Stella, 
Bruce Nauman, and Julian Schnabel.

There are several ways of interpret-
ing this exceedingly diverse roster. One 

could argue, for example, that Castelli 
was without formal principles, that he 
chose his artists less according to their 
merits than according to his unerring 
instinct for what the world, over the 
next 5 to 10 years, would come to fi nd 
incandescently interesting and impor-
tant. On the other hand, one could 

argue that art is a business like any 
other, and that Castelli’s early grasp 
of these artists’ monetary potential 
was the key to his success. At the same 
time, one is surprised to learn that, in 
later years, he ran into fi nancial trou-
bles and that his gallery, though out-
wardly stable, was no longer doing as 
well as it had once done.

What is certain is that no one today 
has performed a role anywhere com-

parable to Castelli’s, and it is unlikely 
that anyone will hereafter. When Cas-
telli started soon after the end of the 
Second World War, it was still possible 
to see all the galleries in New York in a 
single afternoon just by strolling along 
West 57th Street. Today, with the 
exponential explosion of such venues 

throughout the city’s fi ve 
boroughs, it would take a 
solid week just to reach 
them. The competition 
is simply too great for 
one man to dominate the 
scene as Castelli did. 

It should also be said 
that it is going on 40 
years now since we have 
had any true revolu-
tionaries worth talking 
about in the world of 
contemporary art. It is 
hard to imagine, at this 
moment, what someone 
of the stature of Pollock, 
or even of Rauschenberg 
or Warhol, would look 
like, or where that artist 
might be found.

In telling the story of 
Castelli’s long and largely 
admirable life, Annie 
Cohen-Solal, formerly 
the cultural counselor 
at the French embassy 
in New York, has writ-
ten a French biography. 
It is different from the 
American sort in that 
it is more impressionis-
tic, more artifi cial and 
adulatory than what we 
tend to tolerate or pro-
duce: “Generous, loqua-
cious, and attentive, he 
made sure .  .  . everyone’s 

amour proper was fl attered, working 
the room, deploying his personal and 
material charms as a peacock spreads 
its tail.” But behind such breathless 
writing (which may have sounded 
better in the original French), Cohen-
Solal, together with her phalanx of 
research assistants, has done the requi-
site work and, in the process, has laid 
bare aspects of Leo Castelli’s life that 
few people knew before. !

Leo Castelli, 1987
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The name George C. Scott has 
descended into the mists of 
obscurity, and in no time at 
all—he died a mere 11 years 

ago. Such a thing would have seemed 
impossible only two decades earlier, 
when George C. Scott was universally 
considered one of the great American 
actors and, by many, the greatest Amer-
ican actor. How does it happen that 
a reputation like Scott’s can go into 
permanent eclipse? What did he have 
when he was at his best that no longer 
speaks to us?

The answer is simple: Scott’s sur-
passing gift was his ability to convey 
authority of an old-fashioned sort: 
the intimidating, formidable, ramrod-
straight authority that isn’t afraid of, 
and doesn’t back down in, a fi ght. He 
was, in other words, a man of a differ-
ent time, unironic and unevolved, and 
we don’t know men like him any lon-
ger, or if we do, we make fun of them 
for being retrogressive and reactionary. 

Like all actors of distinction, who 
must learn to inhabit the bodies and 
souls of other people, Scott was (to use 
Isaac Rosenfeld’s memorable words 
written in a different context) “as 
sensitive as a fresh burn,” and that 
sensitivity was a torment to him even 
though he lived an amazing American 
success story. 

The son of a coal miner, Scott joined 
the Marines and then went to the Uni-
versity of Missouri on the G.I. Bill. 
His military experience and his grati-
tude to the United States for the rela-
tive ease with which he rose through 
the social strata would always separate 
him from the bulk of his profession; 
he often inveighed against Hollywood’s 

hostility to the Vietnam war. While he 
was studying journalism at Mizzou, he 
stumbled into the theater scene there 
and discovered, to his own surprise and 
the surprise of others, that he could do 
anything—classic melodrama, light 
comedy, bits, leads. Scott was a type that 

no longer exists: a middlebrow striver 
hungry for highbrow status. Through-
out the high-water mark of his career, 
during the 1970s, he would leave fi lm 
stardom behind and take months at 
a time to direct and star in revivals of 
very dated works by Eugene O’Neill 
and Noel Coward presented in relatively 
small New York theaters to spotty effect.

Only two years after his fi rst pro-
fessional role off-Broadway playing 
Richard III, Scott hit the screen as an 
aggressive prosecutor in Anatomy of a 
Murder (1959) and a Mephistophelean 
gambler in The Hustler (1961), winning 
Oscar nominations for both. While 
watching a screening of an awful 1966 
fi lm called The Bible, in which a magis-
terial Scott played the patriarch Abra-
ham, 20th Century Fox chieftan Dar-
ryl Zanuck turned to a producer on 

Yesterday’s Man
Whatever happened to George C. Scott? 

BY JOHN PODHORETZ

his lot and said, “There’s your Patton.” 
Four years later, Scott inhabited the 
role of the controversial World War II 
general and delivered one of the cine-
ma’s towering performances, for which 
he won an Oscar despite loudly refus-
ing his nomination. The next year, he 
gave astounding force to the role of a 
suicidal Jewish doctor who works at a 
medical center that seems to specialize 
in killing patients in a brilliant black 
comedy called The Hospital.

Scott had everything, and he just let 
it all dribble away. He made only one 
decent movie after The Hospital—a 
wonderful and gentle Depression-
era fi lm parody called Movie Movie in 
1978. Movie Movie was a fl op, and so 

was everything else he touched. He 
played a scientist training talking 
dolphins to become CIA assassins in 
an all-time inadvertent comedy clas-
sic called The Day of the Dolphin; he 
played a humane German Zeppelin 
commander in a horrendous disaster 
fl ick called The Hindenburg. His most 
self-destructive act was to sink mil-
lions of his own into a cringe-induc-
ing Social-Darwinist embarrassment 
called The Savage Is Loose about a 
shipwrecked family of three whose 
son decides to challenge his father for 
the sexual favors of the mother.

A riveting biography by David 
Sheward called Rage and Glory (2008), 

one of the best showbiz books of recent 
years, lays Scott bare: He was a violent 
alcoholic who literally drank himself to 
death when he refused to give up alco-
hol to prepare for an operation intended 
to sew up a hole in his heart. The drink-
ing made him vicious—he beat up 
women as various as the formidable 
Colleen Dewhurst (twice his wife) and 
Ava Gardner (who tore out his heart as 
she had torn out Frank Sinatra’s)—even 
though it was intended to dull the pain. 
In the end, the George C. Scott story is 
the same old, same old: The booze he 
thought he needed to get through life 
actually impaired it, worsened it, coars-
ened him, destroyed his judgment, and 
fi nally killed him. Such a death dated 
him as surely as his pre-feminist author-
ity did. It will take a change in the 
culture for us to see a George C. Scott 
revival anytime soon.   !

John Podhoretz, editor of Commentary,
is THE WEEKLY STANDARD’s movie critic.

George C. Scott, circa 1975
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“‘The question for 2010 is: Whose side are you on?’ Sen. Robert 
Menendez (D-N.J.) … said to reporters Thursday. He spoke after a closed 
meeting with Democratic senators, where palm cards itemizing contrasts 
between the parties were distributed for lawmakers to carry around 
during the recess. ‘Democrats moving us forward, while Republicans take 
us back,’ the card says.” 
  —Los Angeles Times, August 9, 2010
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